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Saturday, February 24, 1912 
Editorial 


Expert opinion on ocean freight prospects is de- 
cidedly optimistic. For three years past rates have 
shown a steady upward tendency. Last year Brit- 
ish shipowners reaped better returns than in ary 
year since the boom era of 1899-1900, when the 
world’s gross tonnage was increased by an addition 
of Over 2,000,000 tons registry. There is now prac- 
tically no laid-up tonnage. The new merchant ton- 
nage built last year was up to record figures, and it 
is estimated that it would require 15,000,000 tons 
of freight to keep the new carrying capacity em- 
ployed. South America, Australia, South Africa 
and transequatorial districts generally are reported 
Prosperous, and will call for larger lumber tonnage 
trom the United States and Canada. Preliminary 
export returns indicate that the volume of freight 
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for the next half year will be sufficient to engage 
all available tonnage even at the advanced rates. 
While the winter has been hard on freight handling 
and merchandising, the forecasts are all favorable 
for a profitable export and import business for the 
next six months at least. 


THE CLASSIFICATION QUESTION. 


An impression seems to prevail in traffic circles 
that the Interstate Commerce Commission is not 
quite so strong in its desire for absolute uniformity 
in freight classification as it was a few months ago. 
For several years the Commission regarded abso- 
lute uniformity as an indispensable condition for 
peace in the traffic world. It threatened the car- 
riers that unless they speedily agreed upon such a 
classification, the Commission would undertake the 
task and insist upon them accepting the result of 
its labors. It was understood that pressure on the 
part of shippers, as well as concern for the general 
interests of the public, had strengthened the con- 
victions of the commissioners’ on the subject and 
confirmed their purpose to effect uniform classifica- 
tion at the earliest possible day. 


Paragraphs running through the daily press, how- 
ever, and significant hints dropped by traffic experts 
in the West, suggest that a wrong estimate may 
have been formed of the shippers’ real attitude on 
the question. Except in special cases, where manip- 
ulated agitation forced grievances to the ‘surface, it 
is claimed that there was no genuine popular de- 
mand for uniform classification. On the other hand, 
traffic managers who claim to have gauged current 
sentiment, declare that there is now a “tremendous 
hostility against the idea.” What really does exist, 
in the opinion of those gentlemen, is “a demand for 
uniform description of commodities, a revision of 
some of the rules, and minimum weights.” Belief in 
this estimate of public opinion, it is said, has given 
rise to the impression that the Commission may 
change its stand on the subject. 

Assuming this view of the situation to be cor- 
rect, the idea conveyed, that all the agitation for 
rate reform has been virtually useless, is depressing, 
Apart from anything the Commission has done, the 
three years’ work of the carriers will have been 
labor in vain. During that period the latter devoted 
great energy and skill to devise a classification that 
would meet the requirements of the Commission, 
alleviate the so-called hardships of shippers and 
overcome the prejudices of the public against freight 
operations generally. But this creation of their 
united efforts was roundly denounced, and the Com- 
mission suspended Classification No. 51 in obedi- 
ence to the protests of the people, voiced mainly 
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through the railroad commissioners of the Western 
states. 

Nobody familiar with the usual course of sus- 
pended affairs of this character pretends to believe 
that the three months’ grace granted shippers will 
end with the presentation of a complete and perfect 
classification forthe approval of the Commissien. 
Past experience justifies the belief that this post- 
ponement will be expanded indefinitely and amount 
virtually to a denial of certain measures of relief 
which the carriers themselves admit are due the 
public. 

It will not mend matters, however, to foster re- 
ports that the Commission has relaxed its views on 
Such a 
change of front might be hailed with gleeful satis- 
faction in certain quarters where the view prevails 


the necessity for uniform classification. 


that it would be a move in the right direction. It 
would, at any rate, according to one traffic manager, 
be wise policy for the Commission to abandon its 
demand for absolute uniformity, leaving the car- 
riers to continue the uniform committee to investi- 
gate and recommend improvements to their various 
associations. An this kind, it is 
intimated, would be eminently fair to all concerned. 


arrangement of 


It would still afford the shippers an opportunity to 
exploit their needs and present their claims, and 
they would not be driven to the Commission for re- 
lief, which is the only course open to them under 
present conditions. 

It should be kept in mind, however, that thus far 
no hint of a reversal of the Commission’s position 
has come direct from Washington. Besides, the sus- 
pension order carried within itself proof of an un- 
changeable purpose. That mandate set forth in the 
plainest terms that the Commission was still con- 
vinced that uniform classification is necessary in 
the public interest, and that “it is not the intent of 
the Commission to discourage or retard” its estab- 
lishment, but, on the contrary, desires to promote it 
in every way. 

The wish is undoubtedly father of the thought of 
the traffic men who are looking for a right-about- 
face movement on the part of the Commission. 


DECISION MAY RAISE RATES. 


Kansas City, Mo., February 23.—H. G. Wilson, trans- 
portation commissioner of the Commercial Club, is of 
opinion that the recent decision of the Interstate Com- 
merce Commission affecting live stock rates to Wichita 
and Oklahoma City, in which distance scales were or- 
dered, may result in a raise in the live stock rates into 
Kansas City. The scale of 500 to 1,000 miles for such 
an increase should the railroads raise rates to equalize 
the changes made affecting Wichita and Oklahoma City. 
Mr. Wilson does not believe that was the intetnion of 
the Commission or that the Commission will sanction 
such an increase. 
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RAIL PROBLEMS FOR RAILROADS 





Washington, D. C., February 23. 
—The action of railroad managers 
and steel rail makers in appointing 
a joint committee to make investi- 
gation into the situation with regard 
to the breaking of high-carbon rails 
is pleasing to the Interstate 
merce Commission, which 
looks with favor upon moves made 
by the railroad people. toward the 
settlement of questions which other- 
be forced upon the Commission for action. 
is true, notwithstanding the suggestion, 
Lehigh Valley wreck, 


Com- 


always 


wise might 
This 
the time of the 
mission be given jurisdiction to carry on inspection of 
rails at the place of manufacture. 


made at 
that the 


Com- 


There is reason to believe that recommendation was 
made with a view to impressing upon the railroad men 
the necessity for action rather than having public opin- 
ion force Congress to commit the subject to the care 
of the Commission. Should it 
the railroads to adopt a 


become necessary for 
more expensive form of rail 


or to make any change in methods that would result 
in larger expense, the credit for it would belong to 
the railroads, whereas, if they waited for the Com- 
mission ‘to order such change, the public would be 


again led to believe that 
country can be 


the railroad 
persuaded to be 
orders of the Commission. 


The report on the Lehigh Valley accident near 
Manchester, N. Y., according to the view of the writer, 
is too favorable to the steel rail makers. The fact 
that the rail contained piping that should have 
sheared from the ingot is given too little weight. Too 
much stress is laid upon the effect of the heavy load 
represented by the engines and the great pressure ex- 
erted upon the broken rail by the opening of the valves 
when the train had passed through the block in 
the signals were set at caution. 

The fact that the rail was made of steel that had 
not been sheared close enough before being put through 
the rolls is treated as a secondary cause of the wreck, 
instead of being treated as evidence of defective shop 
practice in the steel mills and insufficient inspection 

The inspection is supposed to be twofold—by the 
mill and by agents of the purchasing railroad. At the 
time blow-holes, resulting from the use of the 
ends of ingots, were discovered in battleship armor 2! 
years or more ago, the steel men insisted that the holes 
were not evidence of either carelessness or deliberate 
attempts to defraud. They insisted that the steel in 
the piped ends of the ingots was just as good as the 
absolutely solid steel. 

The primary cause of the broken rail, the report 
says, was the formation and development of transverse 
fissures and longitudinal seams in the head of the rail. 
In 1911 there were 279 derailments due to broken rails 
as against 78 in 1902. It may be there is a 
as to whether the rails that caused the 279 wrecks 
were free from the slag seams or piping, but if there 
is any such compilation of facts, no reference is made 
to it in the report. It is at least an interesting que'y 
as to whether the condition of the steel that makes 


managers of the 
progressive only by 
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which 
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possible the slag seam is not such as to invite the 
formation of the insidious transverse fissures. 


Joseph E. Ralph, director of the Bureau of Engrav- 
ing and Printing, who was a roller in a steel mill before 
he entered the public service, in discussing shop prac- 
tices suggested that brittleness results when rolling is 
carried on after the steel is too cool. He admitted that 
the organization of rolling mills at the time he was 
working in them was with a view to getting the largest 
possible tonnage and that the roller, in obedience of 
the tacit, if not the positive, order to get out a big 
output, could not afford to be finicky. His business 
was to produce rails that would pass inspection, and, 
so long as the rails looked all right, there was no 
reason for the roller raising the question as to whether 
the cooling had not made the steel too brittle. 


There is no question about the steel being too hard 
to stand the immense wheel pressures. That fact has 
been pointed out time and again. The rail that caused 
the Manchester wreck was too brittle. It was also 
defective in that the slag seam or piping extended 
practically throughout the length thereof. The man 
who drilled the holes for the fish-plates must have 
known, from the feel of his drill, that he was cutting 
through a slag seam. It may not have been any part 
of his duty to report the fact, but somebody in the mill 
must have known there was a slag seam in it. 


The suggestion that slag seams and transverse fis- 
sures go together may not be worth much, but railroad 
men, who find defective rails after some of their equip- 
ment has been dumped off the right-of-way, would 
probably better make examinations to determine whether 
there is any such close relation between piping and 
transverse fissures as herein suggested. It would not 
hurt them, in their discussion with the steel mill men, 
to be able to point out the close proximity, if any 
there be, of the dangerous crossway cracks and the 
slag seams. 

If the investigation develops that there is no rela- 
tion between the two, the case of wheel pressures 
against high-carbon rails will be fairly made out. What 
then? Rails made of softer steel, with heavier webs 
and bases and thicker heads, or what? Possibly a rail 
of low carbon base, web and heads with running sur- 
faces hardened after the manner of ship armor plate. 


Rails of that kind, according to the schedule of 
prices which the government has to meet when it 
builds battleships, would seem to be out of the ques- 
tion. Lighter equipment would seem to be as cheap. 
The government considered™itself fortunate when it got 
armor plate for $350 a ton. It pays nearly $500 now. 
Compared with steel rails even at $60 a ton, face-hardened 
rails seem beyond the range of possibility. Of course, 
if face-hardened rails were adopted, the price would 
undoubtedly be much less than that of armor plate, be- 
Cause of the greater tonnage. The result might even 
be a cheapening of armor plate. 

For 15 years there has been a bill before nearly 
every Congress appropriating a comparatively small sum 


of money to be used in getting data about wheel 
pressures. Each bill was filled with highly technical 
expressions about the hammer blow, the tangential 


thrust and things like that, so that among members 
of the Senate and the House it became a joke. The 
late Senator Quay of Pennsylvania used to introduce 
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it in every Congress, but he never could get action. 
on it, chiefly because of the amusement his colleagues 
thought they found in the terminology of the measure. 
Another reason why it never made any headway was 
the supposition that Quay put it in merely to provide 
work for some scientific friend. On other words, that 
Quay was merely shaking the plum tree. A. E. H. 





Annual Dinner of Traffic Club 


The fifth annual dinner of the Traffic Club of Chi- 
cago, which was served at the La Salle Hotel on Tues- 
day evening of this week, was the most successful thus 
far given by the club. More than 600 members and 
their friends attended and a fine orchestra led the 
singing of a number of songs, both patriotic and popular. 





After dinner, President Frank P. Eyman introduced 
John Barton Payne of Chicago as toastmaster, and he, 
in turn, introduced Orrin N. Carter, chief justice of 
the Supreme Court of Illinois, who talked upon Abraham 
Lincoln. “Born in a log hut,” said the chief justice, 
“and having but 14 months’ schooling altogether, Lincoln 
rose through his own character and ability to the 
highest position attainable as an American citizen. His 
life’s history is stranger than any fiction, and in no 
other age and in no other country could such a char- 
acter have been formed.” 


Many of Judge Carter’s sentences were so terse as 
to be epigrammatic. For instance: “He was no holi- 
day leader, but was called to the helm of state in a 
tornado.” “He had no fellows, no ancestors and no 
successors.” “In the great clock of time the minute 
hand marks centuries.” 

In closing, Chief Justice Carter said this is the day 
of the common people, and those who own the big 
factories and the big railroads should not forget the 
words of Lincoln that every man should have a fair 
chance. 


Dr, William McElveen, the next speaker, took ad- 
vantage of the occasion to drive home some facts about 
Christian citizenship, and James A. Green, the last 
speaker, as a shipper, entered a plea that shippers be 
given a fair chance by the railroads. He said: “The 
railway is not the rails, the cars and the terminal fa- 
cilities, but the great business of shipping, and if the 
business men of the country should suddenly stop all 
of their shipping, the best road in the country would 
soon become a grass-grown right-of-way traversed by 
two streaks of rust.” In comparison to the power of 
the railroads of the United States, Mr. Green said the 
armies of the Kaiser and the Dreadnaughts of the King 
of England are as nothing. 


PROTEST AGAINST COAL RATE INCREASE. 

East St. Louis, lll., February 23.—An organization of 
consumers has been formed here to protest against the 
proposition of the railroads to increase the rate for 
hauling coal to East St. Louis, Venice, Madison Granite 
City and other points in what is known as the coal zone. 
The rate to St. Louis is now 20 cents a ton higher than 
the rate those in the coal zone pay. It is proposed to 
increase the rate to the latter and reduce the rate to 
St. Louis 10 cents, making a uniform rate. 
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DECISIONS OF COMMISSION 


Interstate Commerce Commission Hands Dows 
Rulings on Contested Cases 


Reparation Only to Person Damaged 


OPINION NO. 1752 
No. 3911. 
LAMB, McGREGOR & CO. 
vs. 
CHICAGO & NORTHWESTERN 
ET AL. 


Submitted May 24, 1911. Decided February 5, 1912. 


1. A mixed carload shipment of wheat and flaxseed from Es- 
mond, S. D., to Minneapolis, Minn., found to have been 
overcharged. 


2. The law contemplates that an award of reparation shall be 
made to the person actually damaged. The complainant in 
this case having suffered no injury and having no legal 
interest in the amount of overcharge, the Commission 
can make no award of reparation. Complaint dismissed. 


RAILWAY COMPANY 


T. A. McGrath for complainant. 

A. M. Fenton for defendants. 

Report of the Commission. 
BY THE COMMISSION: 

The complainant is a corporation engaged in the 
grain commission business at Minneapolis, Minn. Its 
petition, filed March 7, 1911, alleges that it has been 
subjected by defendants to the exaction of unjust and 
unreasonable rates for the transportation of a mixed 
carload of wheat and flaxseed from Esmond, S. D., to 
Minneapolis. Reparation is asked. 

On July 18, 1910, one A. N. Barber shipped from 
Esmond to Minneapolis via the Chicago & Northwestern 
and Chicago, St. Paul, Minneapolis & Omaha Railways 
a mixed carload shipment consisting of 60,000 pounds of 
wheat and 7,430 pounds of flaxseed, both commodities 
being loaded in the same car and separated by a bulk- 
head of boards. 

The shipment was consigned to complainant, who 
paid charges thereon in the total sum of $127.50, based 
on a rate of 13% cents upon 60,000 pounds of wheat, 
and a rate of 15% cents on a minimum of 30,000 pounds 
of flaxseed. These charges were paid to defendants by 
the complainant, who recharged the full amount thereof 
to the said Barber in settlement of account with him. 

At the time the shipments moved the rate on wheat 
in carloads from Esmond to Minneapolis was 13% cents. 
The rate on flaxseed in carloads, minimum-30,000 pounds, 
was 15% cents. The less-than-carload rate on flaxseed 
was 37 cents. The tariff naming the rates stated was 
subject to regulations published in Western Trunk Line 
Tariff, I. C. C. No. A-122, which contained the following 
rule: 


Grain, mixed c. L, or grain and seeds, mixed c. l. On ship- 
ments of mixed carloads of grain, mixed carloads of grain and 
seeds, except garden seed, and of mixed carloads of seeds, ex- 
cept garden seed, from one consignor to one consignee, pro- 
vided that all or all but one of the different kinds of grain or 
seed are sacked, except that on mixed carloads of grain, viz., 
corn, oats, wheat, rye, or barley, bulkheads may be used to 
separate the grain, provided shipments are made at owner’s risk 
of mixing, and the partitions are provided by or at the expense 
of the shippers. Highest carload rate and minimum weight ap- 
plicable on the grain or seed contained in the car will be 
charged on the entire c. 1. 


Under their construction of this rule the defendants 
assessed the charges as stated above. The rule did not 
permit the bulkheading of wheat and flaxseed unless one 
or the other was sacked, the object of such separation 
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being to prevent the mixing of the grains while in tran. 
sit. We do not find, however, any authority for the 
exaction of rates on the flaxseed basis of a carload 
minimum. The rule did not permit the shipment of the 
two commodities in bulk in the same car, but having 
been so loaded by the consignor and having been accepted 
by the carrier’s agent and hauled from Esmond to 
Minneapolis, the duty of the defendants was to charge 
therefore in accordance with their published tariffs 


Upon the record we are of the opinion and find that 
the shipment was overcharged to the extent that charges 
assessed on the flaxs@ed at the carload rate and mini- 
mum rate exceeded the charges that would have accrued 
had the less-than-carload rate of 37 cents been applied 
on the actual weight of 7,430 pounds. Upon this basis 
the overcharge amounts to $19.01. 


The complainant asks reparation and the prayer is 
that the Commission require the defendants to make 
reparation to the complainant. This we cannot do. It 
clearly appears by complainant’s testimony at the hear- 
ing that it had no legal interest in any award that might 
be made; that its only authority for filing the petition 


was a protest made to it by Barber respecting the freight 
charges on-the shipment. The law contemplates that 


an award of reparation shall be made to the party actu 
ally injured. So far as the record indicates, Barber, the 


consignor, was the injured party in this transaction. As 
he is not a party to the complaint, we can make no order 


of reparation upon the record as presented. The de- 
fendants should, however, ascertain the party rightly 
entitled to the overcharge found and refund the same 
to him without an order from the Commission. 

The rule in the Western Trunk Line tariff referred 
to above, as republished in subsequent issues, has been 
amended so as to permit the bulkheading of wheat and 
flaxseed, and specifies that a charge of $5 above the 
rate shall be made therefor. No question is made of 
the reasonableness of the rates involved, and therefore 
no order for the future will be made. 

The complaint must be dismissed, and an order will 
be entered accordingly. 





ORDER. 

This case being at issue upon complaint and answers 
on file, and having been duly heard and submitted by 
the parties, and full investigation of the matters and 
things’ involved having been had, and the Commission 
having, on the date hereof, made and filed a report con- 
taining its findings of fact and conclusions thereon, which 
said report is hereby referred to and made a part 
hereof: 

It is ordered, That the complaint in this proceeding 
be, and it is hereby, dismissed. 


Proposed Advance Not Justified 
OPINION NO. 1749 
(Investigation and Suspension Dockets Nos. 48, 48-A, 48-B, 
48-C, 48-D and 48-E.) 

IN THE MATTER OF THE INVESTIGATION AND SU°*- 
PENSION OF ADVANCES IN RATES BY CARRIERS 
FOR THE TRANSPORTATION OF FREIGHT IN 
SINGLE PACKAGES AND SMALL LOTS. 
Submitted December 1, 1911. Decided February 5, 1912. 

Proposed advance in the minimum charge on less-than-carloai 
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shipments in official classification territory from 25 cents 

to 35 cents not justified. 

H. C. Barlow for Chicago Association of Commerce. 

C. D. Chamberlin and F. W. Boltz for National Pe- 
troleum Association. 

E. P. Bates for Pennsylvania Railroad. 

Charles H. Blatchford for Boston & Maine Railroad, 
New York, New Haven & Hartford Railroad Company, and 
Maine Central Railroad Company. 

Clyde Brown and Ernest S. Ballard for New York 
Central Lines. 

Clyde Brown, Hugh L. Bond, Jr., H. A. Taylor and 
Charles H. Blatchford for Delaware, Lackawanna & West- 
ern Railroad Company; Boston & Albany Railroad Com- 
pany; Western Maryland Railway Company; Cleveland & 
Buffalo Transit Company; Wabash Railroad Company; 
Chicago, Terre Haute & Southeastern Railway Company; 
Elgin, Joliet & Eastern Railway Company; Chicago, In- 
dianapolis & Louisville Railway Company; New York, 
Chicago & St. Louis Railway Company: New York, On- 
tario & Western Railway Company; Bangor & Aroostook 
Railroad Company; Detroit, Toledo & Ironton Railway 
Company; Pennsylvania Railroad Company; Buffalo, Roch- 
ester & Pittsburgh Railway Company; Goodrich Trans- 
portation Company; Boyne City, Gaylord & Alpena Rail- 
road Company; Western Transit Company; Lehigh & New 
England Railroad Company, and Philadelphia & Reading 
Railway Company. 

R. Walton Moore and E. L. Blanchard for Oregon Short 
Line Railroad Company; Southern Pacific Company-Atlantic 
Steamship Lines, and Union Pacific Railroad Company. 

R. Walton Moore and E. L. Blanchard for Alabama & 
Vicksburg Railway Company; Alabama Great Southern 
Railroad Company; Atlanta & West Point Railroad Com- 
pany; Atlantic Coast Line Railroad Company; Central of 
Georgia Railway Company; Cincinnati, New Orleans & 
Texas Pacific Railway Company; Carolina, Clinchfield & 
Ohio Railway; Carolina, Clinchfield & Ohio Railway of 
South Carolina; Georgia Railroad; Georgia Southern & 
Florida Railway Company; Gulf & Ship Island Railroad 
Company; Mobile & Ohio Railroad Company; Illinois Cen- 
tral Railroad Company; Nashville, Chattanooga & &t. 
Louis Railway; New Orleans & Northeastern Railroad 
Company; Norfolk & Western Railway Company; Ocean 
Steamship Company of Savannah; Old Dceminion Steam- 
ship Company; Richmond, Fredericksburg & Potomac 
Railroad Company; Seaboard Air Line Railway; South- 
ern Railway Company; Tennessee Central Railroad Com- 
pany; Virginia & Southwestern Railway Company; West- 
ern & Atlantic Railroad, and Western Railway of Alabama. 

Edward F. Murray for Hudson Navigation Company 
and Murray’s Line. 

H. A. Taylor for Erie Railroad Company; New York, 
Susquehanna & Western Railroad Company; Chicago & 
Erie Railroad Company; New Jersey & New York Railroad 
Company, and Bath & Hammondsport Railroad Company. 


Report of the Commission. 
CLARK, Commissioner: 

To become effective July 1, 1911, carriers operating in 
Official classification territory sought to increase (with- 
out other change in the rules) the minimum charge on 
Single packages and small lots of freight from 25 cents to 
85 cents. By orders of June 20 and September 21, 1911, 
the Commission suspended the advance until April 28, 
1912. Docket No. 48 involves the increase filed by steam 
carriers, and the lettered dockets, those filed by electric 
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reads operating in official classification territory which 
are parties to or have adopted that classification. The 
rules providing for the increased minimum charge are 
15 (B) and 15 (C) of the official classification, which are 
as follows: 


Rule 15 (B). No single package or small lot of freight of 
one class will be taken at less than 100 pounds at first-class 
rate; and in no case will the charge for a single consignment 
be less than 35 cents. 

Rule 15 (C). A small lot of freight of different classes 
will be taken at actual weight and at the class rate for each 
article, provided that the aggregate charge for the shipment 
shall be not less than for 100 pounds at first-class rate; and 
in no case shall the charge for the entire consignment be less 
than 35 cents. 

Ever since the passage of the original Act to regulate 
commerce and the birth of the official classification the 
minimum charge in nearly all official classification terri- 
tory has been 25 cents. A local regulation of the state 
of New Jersey is said to have brought about the estab- 
lishment and maintenance of a minimum charge of 12 
cents on single packages or smal] consignments of freight 
within that state. That charge was extended by ex- 
ceptions to the classification to apply between certain 
points in Pennsylvania contiguous to the New Jersey- 
Pennsylvania state line and points in New Jersey. 

From April 1, 1887, to January 1, 1908, the minimum 
charge between Philadelphia and New York City was 22 
cents, the first-class rate for 100 pounds. 

Effective February 15, 1912, the western classification 
will for the first time contain a minimum-charge rule, as 
follows: 

Unless otherwise provided, the minimum charge for a single 
shipment of less-than-carload freight will be 100 pounds at 
first-class rate, but in no case less than 25 cents. 

This, generally speaking, will effect some increase in 
the present rules now contained in the tariffs of the in- 
dividual lines. 

The southern classification provides a minimum charge 
on a single shipment of 25 cents. 

Several state commissions have recently declined to 
permit an advance in the minimum charge of 25 cents on 
state shipments to become effective. 

It is testified on behalf of the shippers that the ad- 
vance would seriously affect jobbers who ship short 
distances, 

In justification of the advance the respondent carriers 
introduced exhibits containing data relative to certain items 
entering into the cost of the service. From these data they 
find that those items of cost per shipment fluctuate within 
the following limits: 

I es elk aw aa 9 Winks wow ab ache bree 15.458 to 23.700 cents. 
I ie ig 26 BAS eae ww okey bey Cw he .379 to 1.100 cents. 


ET SI CO A I Ne ee .980 to 4.700 cents. 
EE MUIR Shee bee 60 ho ce phs ss ee Reds oad tka 3.630 to 10.926 cents. 


Using the total operating expenses of the New York 
Central & Hudson River Railroad Company for the year 
1910 as a basis, the carriers find that the costs which 
they have sought to apportion cover only about 53 per cent 
of the total operating expenses. In their brief they say 
that somewhere between 20.447 and 40.426 cents— 


lies the figure which represents the exact average cost to the 
earriers of each minimum shipment, so far as the items in- 
cluded are concerned. To that figure, whatever it be, must be 
added a proportion of the local transfer cost, a proportion of 
the interchange cost, a proportion of the unapportionable 47 
per cent of operating expenses, and a proportion of the interest 
on the bonded debt and the dividend on the capital stock. 


The carriers, therefore, argue that the present mini 
mum charge of 25 cents does not pay that part of the 
carriers’ costs properly attributable to minimum-charge 
shipments, and the carriers have a legal right to make 
a reasonable profit on each class of traffic carried. 





































































The shippers urge that the advance should not be al- 
lowed for the following reasons: (1) Conditions have become 
settled and the advance would disturb them; (2) the pres- 
ent rate has been maintained unquestioned for a long 
period; (3) a minimum charge of 25 cents on intrastate 
and 35 cents on interstate shipments would result in 
undue discrimination against the latter; (4) the carriers 
have not proven that the cost of service is disproportion- 
ate to the revenue received; (5) no testimony was pre- 
sented as to revenue received from single packages and 
small lots of freight, or the proper relation of rates; (6) 
on a per-ton-per-mile basis the proposed advance is un- 
reasonable; (7) the recognized theory of division of costs 
of service on the revenue basis has been disregarded. 


If the mean of the minimum and maximum averages 
of the apportioned items, added to the unallocated and 
unapportionable items of cost of service, are in excess of 
the minimum charge, that fact will go far toward sustain- 
ing the burden of proof which the statute casts upon the 
carriers. It will be necessary, therefore, to analyze some 
of the exhibits to determine whether or not they reflect 
conditions which are sufficiently important te materially 
influence or control our conclusions. 

Station cost includes physical handling at stations, ac- 


counting, waybilling, notices of arrival and station over 
head expenses. The cost of physical handling was ascer- 
tained, either by timing the actual operations on the basis 
of the shipment, the package or the truck load, and charg- 
ing thereto the proper proportion of the wages of the men 
engaged, or by reducing all the Jess-than-carload freight 
handled to the basis either of 100 pounds or of the aver- 
age weight of a minimum shipment and charging thereto 
the proper share of the wages of all the men engaged in 
the physical handling. The average weight of a minimum 
shipment is stated to range from 130.5 pounds on the 
Pennsylvania to 154.8 pounds on the Boston & Albany. 
The carriers suggest that the calculations are unfavorable 
to them because timing increases expedition; the ship- 
ments average more than 100 pounds, and waybilling and 
accounting are necessarily greater for a shipment contain- 
ing more than one article than for a shipment consisting 
of but one. 


In their brief the carriers present a compilation of 
the station cost at 18 stations on the New York Central, as 
follows: 


Out- 

Station. bound. Inbound. Total. 

Cents. Cents. Cents. 

er, MUG, “IN, Tce cs secccce 6.531 10.045 16.576 
5 RE a 6.259 7.552 13.811 
pe SE ae. 7.961 15.241 23.202 
Carroll Street, Buffalo...>.......... 6.202 1.245 7.447 
eee Ek be eas nce peehas 6.555 9.153 15.708 
Cat. iwc 6 bow UUs Heine's 00s wk 5.962 9.148 15.110 
ee, ok ee wa d's owe gibt 15.956 8.958 24.914 
in. al op Cowie scan b0 0b de © cit 6 8.913 14.831 23.744 
I ss otc dined Ab ne and vw de 6.840 8.650 15.490 
PES 5.45. a cnc ple sm caewsweeces 4s 5.117 8.600 13.717 
ET ODES iid oho Gp dw ¢ Vb bw FE 6s ae 4.977 8.090 13.067 
ee a. ave km habe kee ¥o 6.833 6.726 13,559 
NE SU a's 6 ae os 4s Ses occ e oe Re 6.114 8.498 14.612 
eo oo. ss ev atnacon shes 6.990 9.306 16.296 
I 5. G vaca sbeebs ve a bb awe ce o 5.047 7.289 12.336 
rin She Pha wid ss aneco sb Oks oaks oes 7.454 9.713 17.167 
Ee 6 nee ie ee a eke AEN 6.076 6.932 13.008 
0 ES PPE Te me rea eee? 4.984 8.133 13.117 
NES ce CEC, Citas aKa vic bike 0 eM 6.376 9.406 15.782 


The wide differences between these estimates for sta- 
tions on one line, near to each other, and, so far as ap- 
pears, where-traffic and transportation conditions are 
substantially similar, is rather striking. It is explained, 
however, that, due to errors in transcribing, the item of 
outbound cost at Rochester is incorrectly shown as 15.956 
cents instead of 5.956 cents, the inbound cost at Buffalo 
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as 1.245 cents instead of 12.45 cents, and the 
cost at Syracuse 8.133 cents instead of 18.133 cents 


inbound 


These corrections would somewhat affect the totals 
and the averages. Allowing for these corrections, the 
total estimated cost ranges from 12.336 cents at G 
neur from 23.744 cents at Brockport. The amount oj 
freight handled through the freight houses at the stations: 
included in the list ranges from 12 tons to 822 tons per 
day. But taking some of the stations which are among the 
more important, and making the corrections noted, we find 
that the total estimated costs range from 14.914 cents at 
Rochester through 16,576 cents at New York, 17.167 cents 
at Albany, and 18.652 cents at Buffalo to 23.117 cents at 


Ouver 


Syracuse; 55 per cent plus higher at Syracuse than at 
Rochester. 

The station cost estimated for several roads is a 

follows: 

Total aver- 

Number of _ age sta- 

Roads. stations. tion cost. 

Cents. 

ee: een COR io os ose babe cuune de 18 15.782 

Pennsylvania Lines west................. 15 18,34 

Ec pth cs Sh eaine os CUMEL aa he Dkce meta ke Certain 15.11 

Cleveland, Cincinnati, Chicago & St. Louis 15 17.602 

I TE ae eos ack wale S 10 16.01 

eS ee Ff eR, Ba eee ee see 10 16.121 

PC A OD ah abu cick s cdspccvnebicane 17 16.595 


Estimated approximate station costs of handling mini- 
mum shipments of merchandise freight from large to small 
stations are, per shipment, as follows: 

Cents. 
Pennsylvania Railroad 23.70 
New York Central A ee ace ye 17.458 
Cleveland, Cincinnati, Chicago & St. Louis.............. 15.490 
Boston & Albany 
Baltimore & Ohio 


Analysis of the statements filed of record shows that 
variations in estimated costs are due in some measure 
to the fact that different methods of arriving at the esti 
mates were followed by different carriers, and to the inclu 
sion by some carriers of items of expense 
excluded by others. 

The averages furnished from some 160 stations shoi 
an average station cost of 16.44 cents. The averages of 
three roads for six large stations show an average station 
cost per shipment of 24.11 cents. .These figures indicate 
that at large terminals the cost is greater than at small 
stations, and such was the testimony. Necessarily, where 
the great majority of stations as to which data have been 
furnished shows an average cost of 16.44 cents, that figure 
weighs more heavily than the average cost of 24.11 cents at 
but six stations. 


that were 


The cost of waybilling, applicable only to outbound 
shipments, was ascertained by dividing the wages of men 
so employed during the time occupied by the number of 
shipments billed. The inquiry naturally arises, Why should 
it, for instance, cost the New York Central $5.08 to waybill 
153 shipments at Medina, N. Y., and only $2.72 to waybill 
155 shipments at Herkimer, N. Y.? or, Why doe’ it cost 
the Pennsylvania Lines 3.969 cents to waybill a shipment 
and the Pere Marquette only 1.640 cents? 

The expense of station accounting was ascertained sep 
arately with respect to outbound and inbound shipments. 
The outbound expense which accrues only on outbound 
prepaid shipments was apportioned among all the outbound 
shipments and the inbound expense among all inbound 
shipments. The cost of accounting on the New York Cen- 
tral at Frankfort on 10 prepaid outbound shipments was 
$1.06, and on 17 inbound shipments was $1.79; whereas it 
cost the Boston & Albany at Westboro, Mass., 48 cents on 
9 outbound prepaid shipments. 


february 
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The expense of notices of arrival was arrived at by 
dividing the total expense by the number of inbound ship- 
ments. In instances where noti¢e had been given by tele- 
phone and the cost per telephone call could not be ascer- 
tained, they were estimated at 1 cent each, as that would 
have been the cost of a postal-card notice. The cost ranges 
from nothing to 2.53 cents per shipment. But it costs the 
Baltimore & Ohio an average of 4.1 cents per shipment at 
North Vernon, Ind., to prepare notice to consignee of ar- 
rival, freight bill and delivery receipt, and collection of 
and accounting for freight charges. 

The cost per shipment of stationery used at stations 
was shown for only three roads: 


Cents. 
i Dia OCU. . Lae eas oc Fas cba bad 6 talketed Oly oor .879 
ee OF Sa a thirn Jk sss danaanbbalibne Hechoonedae coeevowhe -770 
Delaware, Lackawanna & Western.................cc0eeeee 1.100 


Stationery, however, is also included in station cost, 
accounting and auditing. 

The cost of auditing a shipment is base@ on the as- 
sumption that the cost of auditing a minimum shipment is 
the same as the average cost of auditing all shipments. An 
examination of the exhibits discloses discrepancies, as to 
which we will simply refer to some instances. The total 
expense for auditing freight receipts on Pennsylvania Lines 
West in March; 1911, was $38,189.55, which, divided by the 
total number of shipments, produces an average cost per 
shipment of 3.603 cents. The auditing cost on the Pennsy!l- 
vania Railroad, based on the labor involved in checking 
rates and extensions on waybills oniy,. was one cent per 
shipment. The figures are not exactly comparable, but if 
they could be used to measure performance at other sta- 
tions the query naturally arises, Why should it cost nearly 
four times as much to audit a shipment west of Pittsburgh 
as east of Pittsburg? 

By widely differing methods three roads arrived at the 
expense of road haul. The average length of haul for 
nininum shipments is shown to be 54.49 miles on the Bos- 
ton & Albany, 48.41 miles on the Pennsylvania Lines West, 
and 56 miles on the Pennsylvania Railroad. 

Four trains were investigated: two on the New York 
Central, one on the Pennsylvania Lines West and one on 
the Pennsylvania Railroad. On local freight train from 
Rochester to Suspension Bridge, N. Y., 75.6 miles. the esti- 
mated cOst per ton per mile of hauling less-than-carload 
freight was 1.3715 cents; on local freight train from Pough- 
keepsie to Rensselaer, 68.87 miles, 3.0799 cents. 

On the first train no carload freight was hauled; there 
were no empty cars in the train to be placed for loading, 
and there was 160,061 pounds of less-than-carload freight: 
the second train had 889,380 pounds of carload freight, three 
empty cars and 41,608 pounds of less-than-carload freight. 
This would indicate that it costs one-half as much per 
ton per mile to haul a comparatively small quantity of less- 
than-carload freight alone, as it costs when nearly six times 
a’ much carload and less-than-carload freight and three 
empty cars are hauled. On the Pennsylvania Lines West 
the cost for exclusive package local service is shown as 
10.926 cents per shipment, and on the Pennsylvania Rail- 
Toad it is shown as 7 cents. 

Although we have carefully examined all the state- 
ments filed and considered all of the deductions sought to 
be drawn therefrom, we will not undertake in this report 
to refer to them all in detail. We are dealing with an 
advance sought to be made effective on some 700 roads 
Ma territory comprising 313,668 square miles in the most 
populous section of our country, where the tonnage carried 
's practically 50 per cent of the total tonnage of the 
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United States. An increase by concerted action of the 
carriers of 40 per cent in the minimum charge which has 
been in effect in this territory for 25 years is an im- 
portant matter which demands most careful considera- 
tion. The effect of the increase is not alone to advance 
the minimum charge, but to very largely increase the num- 
ber of shipments subject thereto. That is, the present 
rule does not apply on any shipment on which the charge 
is in excess of 25 cents. If the advance be allowed, any 
shipment on which the charge is less than 35 cents will 
be subject to the rule. 


As to what proportion of the minimum charge ship- 
ments are state and what interstate we are not in- 
formed. Plainly, however, where jobbing centers are 
situated near state lines, the advance of the interstate 
charge and the retention of the present charge on state 
shipments will inevitably result in a discrimination against 
the former. This point is in no sense controlling. We 
refer to it in connection with the fact hereinbefore noted 
that some of the respondents have voluntarily extended 
to interstate points and long maintained a minimum 
charge applicable in one state which is less than one-half 
of the interstate minimum charge which they now seek 
to increase. Carriers may not haul a particular class of 
traffic or traffic for a particular community at less than 
the cost of the service and recoup themselves from the 
charges levied against other traffic. 


The possible change in the present economic condi- 
tion under which the small dealer has been able to dis- 
tribute to the consumer in competition with his more 
prosperous rival, the suggestion that the carriers are more 
than willing to shift the carriage of small packages to 
other agencies, the absence of testimony in reference to 
revenue or the relation of rates, and all the other mat- 
ters and things urged and argued by the shippers and re- 
ferred to herein have been considered by the Commission. 
Do they outweigh the primal defense that the cost of 
service exceeds the present minimum charge? And have 
the carriers a legal right to a profit cn minimum-charge 
shipments separate and distinct from other iess-than-car- 
load shipments? 

We have referred to the variations and discrepancies 
in the figures presented by the carriers. The informa- 
tion on which these partial-cost figures base was obtained 
not prior to the advance for the purpose of determining 
whether the service was performed at a loss, but almost 
uniformly immediately prior to the hearing in this pro- 
ceeding, and presumably more in an effort to justify 
action already taken than to detertnine the necessity for 
the advance. They are for one day or one month at a 
comparatively few stations and show unexplained diverg- 
ences. In In re Investigation of Advances in Rates by 
Carriers in Western Trunk Line, Trans-Missouri and IIli- 
nois Freight Committee Territories, 20 I. C. C. Rep., 307, 
the Commission, referring to the cost figures there pro- 
duced, said: 


In all such cost figures there are arbitraries of many kinds 
and varying importance. These must be criticized, checked, 
corrected, and compared through a number of years before they 
may be said to be in any sense reliable. But there is no scien- 
tific achievement without the drudgery of detail, long delay, 
and many tiresome comparisons, tests, and analyses. 

One witness for the carriers testified that he could 
only surmise as to the variations in cost figures about 
auditing. Another stated that he had not verified the cor- 
rectness of the figures, and that when they were ob- 
tained the minimum-charge shipment was not considered 
involved. But even if these figures had been corrected, 
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checked, verified and compared, does it follow as a logical 
and legitimate deduction from the premise that it may 
cost somewhere between these totals with the unappor- 
tioned items added, at only 165 stations, on a dozen out of 
700 roads that at the stations in official classification 
territory as a whole, or generally, the carriers are per- 
forming this service without profit? 

Are the shipments moving under the minimum charge 
“a particular class of traffic?” They cover all sorts and 
kinds of merchandise, carried under all of the class and 
commodity rates. Except where the regular charge under 
the tariff happens to be 25 cents, the charge on each of 
these shipments under the minimum-charge rule is greater 
than would accrue under the tariffs were it not for the 
rule. These shipments are a part of the less-than-carload 
traffic, which the carriers will not transport at a charge 
less than 25 cents per shipment. 

From a review of the whole record we are of the 
opinion that the cost figures produced are not sufficiently 
reliable and so representative of conditions in official 
classification territory to overcome the presumption of the 
reasonableness and remunerative character of the pres- 
ent minimum charge. Nor do they sustain the burden of 
proof which the statute places upon the carriers. We are 
constrained to hold that the evidence is not sufficient 
to justify the advance. 

It is expected that the carriers will promptly cancel 
the tariff provisions for the proposed advance. If this is 
not done, an order will be entered directing the main- 
tenance of the present charge as a maximum for the 
statutory period. 

No hearing has been had and no finding is here made 
as to the allegation contained in paragraph 6 of the peti- 
tion of the National Petroleum Association to the effect 
‘that carriers, parties to the official classification, un- 
justly discriminate in the classification of petroleum axle 
grease, lubricating grease, and petroleum greese, nN. oO. S., 
in less-than-carload quantities. Neither the rates on, 
nor the classification of, these commodities, was sus- 


pended by the Commssion. Those questions therefore 
remain to be heard and determined in a_ separate 
proceeding. 


Coal Rate Advance Allowed 


OPINION NO. 1751 
Investigation and Suspension Dockets Nos. 52 and 52-A. 


IN THE MATTER OF THE INVESTIGATION AND 
SUSPENSION OF ADVANCES IN RATES BY CAR- 
RIERS FOR THE TRANSPORTATION OF BITU- 
MINOUS COAL AND COAL BRIQUETS, CARLOADS. 

No. 4415. 
ELMORE-BENJAMIN COAL 
vs. 

CLEVELAND, CINCINNATI, GHICAGO & ST. 

RAILWAY COMPANY ET AL. 


Submitted January 6, 1912. Decided February 5, 1912. 


In December, 1910, by permission of the Illinois railroad and 
warehouse commission, the carriers engaged in transporting 
bituminous coal to Chicago from the fields in Williamson 
and Franklin counties, Illinois, increased their rate 7 cents 
per ton. At the same time a similar advance was permitted 
by the Interstate Commerce Commission in the rate to Chi- 
cago from the adjacent, or Harrisburg, field in Saline county, 
Illinois; the movement from this district being interstate. 

On June 22, 1911. this advance was applied tothe joint rate 

to Milwaukee. Under this adjustment the rate from Wil- 

liamson and Franklin counties continued to be 3 cents per 
ton higher than the rate from Saline county. Effective in 

July, 1911, defendants attempted to equalize these rates by 
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ilncreasing the latter 3 cents, but the proposed advan 
suspended by order of this Commission. 
filed attacking both the actual and proposed advances from 
the Harrisburg field to Chicago and points beyond, partic- 


i e Was 
Complaints were 


ularly to Milwaukee. After full hearing and investigation, 
Held; (a) That the advance of 7 cents per ton is not found 
to be unreasonable or unjustly discriminatory nor to subject 


the Harrisburg field, Miwaukee, or the traffic in question. to 
any undue or unreasonable preference or disadvantage. (h) 
That the defendants have sustained the burden of proving 
the propriety of the proposed advance of 3 cents per 
Orders will be issued dismissing the complaint and va: 
the orders of suspension, 


M. F. Gallagher for shippers and complainant. 
Robert J. Cary and John F. Finerty, Jr., for Cleve. 
land, Cincinnati, Chicago & St. Louis Railway Company. 


ton, 
ting 


C. C. Wright for Chicago & North Western Railway 
Company. 
MEYER, Commissioner: 

The matters involved in these cases are interrelated, 
they were heard together, and disposition of them will 


be made in one report. Investigation and Suspension 
Dockets Nos, 52 and 52-A concern an attempted advance 
of 3 cents per ton in the interstate rates on bituminous 
coal from the Harrisburg field in Saline County, in south- 
ern Illinois, to Chicago and to points beyond. 
increased rates were proposed to be effective July 20 
and 23 and November 16, 1911, in certain schedules filed 
by the Cleveland, Cincinnati, Chicago & St. Louis Rail- 


These 


way Company, which were suspended by orders of the 
Commission. The complaint of the Elmore-Benjamin 
Coal Company, a corporation with principal place of 
business at Milwaukee, Wis., attacks the reasonableness 
of an advance of 7 cents per ton, effective June 22, 1911, 


in the joint rate from said field to Milwaukee. 
tion is asked in this case in the amount of $3.48. 


These proceedings, considered together, question the 
reasonableness of a total advance of 10 cents per ton, 
7 cents actual and 3 cents proposed, in the 
bituminous coal from the Harrisburg field in 
Illinois to Chicago and to points beyond, particularly to 
Milwaukee, The route of movement to Chicago is via 
the Cleveland, Cincinnati, Chicago & St. Louis Railway 
from the Harrisburg field to Danville, Ill., and the Chi- 
cago, Indiana. & Southern Railroad through a_ portion 
of the state of Indiana and thence back into [Illinois to 
Chicago. From Chicago to Milwaukee the route is via 
the Chicago & North Western Railway. 

Mining on a large scale in the Harrisburg field dates 
from the year 1905. Practically all the mines in that 
district are served by the Big Four Railroad, and since 
1906 carriers affiliated with the New York Central sys 
tem have maintained rates therefrom to Chicago propel, 
and since 1908, for beyond, which are at least 3 cents per 
ton lower than the rates via other carriers serving 
mines in the coal measures in Williamson and Franklin 


Repara- 


rates on 


southern 


counties immediately to the west of Saline County and 
geologically identical therewith. It appears from the 
testimony that the reason for this discrimination in favor 


of the Harrisburg district was the difference in the wil 
ing wage paid in the two districts. However this ay 
be, it also appears that a large portion of the lump 0al 
produced in the Harrisburg district is consumed by \ari- 
ous carriers as company fuel, and that the major por 
tion of the coal that seeks commercial markets at (hi 
cago and Milwaukee is slack or screenings. The differ 
ential in favor of the Harrisburg district has never ee! 
acquiesced in by the coal operators in competitive (is 
tricts and the advance suspended in Investigation «nd 
Suspension Dockets Nos. 52 and 52-A was initiated )Y 
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the New York Central lines for the purpose of removing 
this discrimination, the wage scale applicable to mining 
in the three counties having been equalized within the 
last two years. 

The rates to Chicago from the various coal mines in 
[llinois and Indiana are adjusted with relation to one 
another, regard being had to distances, competitive con- 
ditions, and, in some cases, to the quality of the coal. 
In 1910, the railroad and warehouse commission of 
Illinois made an investigation of all intrastate rates on 
coal from the various Illinois districts to Chicago, the 
carriers interested in such rates having published ad- 
yances ranging from 10 to 12 cents per ton, which they 
suspended at the request of that commission. Following 
such investigation, the commission decided that the car- 
riers might advance their rate 7 cents from all points in 
Illinois, except from the southern Illinois territory where 
an advance of 8% cents was authorized. The carriers, 
however, agreed that the advance should be uniform 
throughout the various fields and increased the southern 
Illinois rate 7 cents instead of 8% cents. The rates 
from the Harrisburg district by way of the carriers here 
defendant, although interstate, were advanced at the 
same time and in the same measure as the rates from 
other Illinois fields. Protest was made to this Commis- 
sion against the 7-cent advance from the Harrisburg 
district, as applied to the joint rate to Milwaukee, but 
the Commission declined to suspend and this advanced 
rate became effective as published. 

The general rule of the carriers. with respect to rates 
from the various coal fields to Chicago proper and for 
beyond is to make the proportional rate 10 cents less 
than the local rate. On November 30, 1910, the rates 
from Williamson and Franklin county mines to Chicago 
were 98 cents local and 88 cents proportional. The 
average distance from these mines to Chicago is about 
315 miles and the local rate yielded an average rate per 
ton per mile of 3.2 mills, the proportional rate resulting 
in an average yield per ton per mile of 2.9 mills. At 
the same time the rates from the Harrisburg district in 
Saline County, approximately 320 miles from Chicago, 
were 95 cents local and 85 cents proportional. These 
rates yielded the carriers revenues of 2.9 mills per ton 
per mile on coal stopping at Chicago and 2.6 mills per 
ton per mile on coal going beyond that point. The _ ad- 
vance of 7 cents per ton, effective in December, 1910, 
by permission of the Illinois commission, resulted in 
rates from the Williamson-Franklin county district of 
$1.05 and 95 cents per ton on local and proportional 
business, respectively. The revenues received by the 
carriers under these rates were 3.4 mills per ton per 
mile and 3.1 mills per ton per mile. From the Harris- 
burg district via the lines of the defendants, the present 
rates to Chicago, local and proportional, are $1.02 and 92 
cents per ton, resulting in ton-mile earnings of 3.2 mills 
and 2.8 mills. The suspended advance of 3 cents from 
this district would result in local and proportional rates 
of $1.05 and 95 cents per ton which would yield the 
carriers ton-mile earnings of 3.3 and 2.9 mills, respec- 
tively. These rates and ton-mile earnings are compared 
On the same basis, covering the total haul, with no de- 
duction for terminal charges or other expenses to the 
carriers. The through rate to Milwaukee is the propor- 
tional rate to Chicago, plus the local rate of the North 
Western line of 60 cents per ton, and joint through 
rates are published on this basis of division. 
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In this connection it should be stated that the in- 
crease of 10 cents in the rate to Chicago, the aforesaid 
advances of 7 and 3 cents, was not applied to the joint 
through rate to Milwaukee until June, 1911, and that 
from December 1 to 10, 1910, the rates from the Harris- 
burg district to Chicago were $1.05 and 95 cents, local 
and proportional, an advance of 10 cents that was cor- 
rected to 7 cents on the latter date. It appears, there- 
fore, that for something over six months the joint through 
rate to Milwaukee was 7 cents a ton less than the sum 
of the proportional rate from Harrisburg to Chicago, plus 
the local beyond, and for about 10 days the difference 
was 10 cents. 

The testimony introduced by complainants in these 
cases was largely addressed to the commercial competi- 
tion which coal from the Harrisburg district meets at 
Chicago and Milwaukee. At Milwaukee this competition 
is from what may be called Appalachian coal, which 
moves by rail from the mines to the lower lake ports 
and thence by vessel. The allegations of the complaint 
indicate that this coal is delivered at Milwaukee at a 
total rate very much lower than the former rate of $1.45 
from the Harrisburg district. It developed at the hear- 
ing, however, that the all-rail rate from Harrisburg to 
Milwaukee embraces services not included under the 
rail-and-lake combination from the Appalachian Moun- 
tains to Milwaukee, and that the total cost of getting a 
ton of coal from the Pittsburgh or eastern districts to 
Milwaukee was not simply the sum of the rail rates 
from the eastern mines to the lower lake ports plus the 
lake rate to Milwaukee, whatever that might be, but 
involved the cost of unloading the vessel at the dock at 
Milwaukee, loading cars from the stores at the dock and 
switching from the dock to the required deliveries. 

Coal from the Harrisburg field appears to be of 
fairly high grade as compared with Indiana-llinois coal 
generally. Indeed, it may be stated that it is on the 
whole of superior quality, but it cannot be stored like 
eastern coal without deterioration and it does not rank 
as high in heat-producing power as coal from the eastern 
districts with which it competes. 

However, it is obvious that many of these considera- 
tions detailed in the testimony can have only a slight 
and indirect influence in arriving at a judgment regard- 
ing the rates under attack. As before shown, the present 
and proposed rates from the Harrisburg district compare 
favorably with those from the Williamson and Franklin 
counties’ district immediately to the west, and all of 
them yield revenues to the carriers which, on the ton- 
mile basis, cannot be called excessive. Evidence intro- 
duced on behalf of the complainants described the com- 
petition of the various coal fields in the Chicago market. 
The object of much of this testimony appeared to be an 
‘effort to show the disadvantages suffered by the pro- 
ducers of coal in the Harrisburg field because of lower 
rates from other fields nearer to Chicago. Without ex- 
amining the rates from all the various fields in Illinois 
and Indiana, it may be stated generally that the sus- 
pended rates from the Harrisburg field are relatively 
lower than the rates from many of the competing fields. 
The Duquoin field which is somewhat west and north 
of the Franklin and Williamson county field and 288 
miles from Chicago has a rate of 97 cents to that city. 
This rate, as applied to the mine furnishing the great 
body of the movement, yields the Illinois Central Rail- 
road a revenue per ton per mile of 3.36 mills; and the 









average rate from De Soto, Dugoin and Pinkneyville is 
3.27 mills. Viewing the coal fields in Saline, Williamson 
and Franklin counties as a unit in their relation to the 
Chicago market, or Chicago as‘a distributing center, the 
suspended advance of 3 cents, from $1.02 to $1.05, from 
Harrisburg and other Saline County mines, would place 
the latter on a footing of equality with mines in the 
other two counties so far as the freight rate is con- 
cerned, Our attention has not been called to any valid 
consideration, and we know of no considerations which 
would entitle Saline County to more favorable rates to 
Chicago and Milwaukee than Williamson and Franklin 
counties. Nor can we justly condemn the proposed rate 
as unreasonable of itself. This applies to the joint rate 
from Harrisburg to Milwaukee as well.as the rate to 
Chicago so far as the former is determined by the latter, 
but we express no opinion with reference to the rate of 
60 cents from Chicago to Milwaukee, either as a local 
rate or, as in this case, a part of a joint through rate. 
The relation of that rate to many other rates; as a basing 
rate, is such that we cannot pass upon it in a collateral 
proceeding of this character. 


The evidence shows that while theoretically the rate 
of $1.05 will apply to all grades of bituminous coal, just 
as the rate of $1.02 now applies, as a practical matter this 
rate applies chiefly to the lowest grades of coal—slack 
and screenings—which constitute about 95 per cent of 
the shipments from Harrisburg to Chicago. 

Upon consideration of all the circumstances and 
conditions involved in these cases, we are of the opinion 
that the defendants have sustained the burden of proving 
the propriety of the proposed advance of 3 cents per ton, 
and that the increase of 7 cents per ton, now in effect, 
is not unreasonable or unjustly discriminatory, nor does 


in question to any undue or unreasonable prejudice or 
disadvantage. Orders will be issued vacating the orders 
of suspension entered in these proceedings and dis- 
missing the complaint of the Elmore-Benjamin Coal Com- 
pany. 





ORDERS. 

IN THE MATTER OF THE INVESTIGATION AND 
SUSPENSION OF ADVANCES IN RATES BY CAR- 
RIERS FOR THE TRANSPORTATION OF BITU- 
MINOUS COAL AND COAL BRIQUETS, CARLOADS. 
It appearing, That the Commission entered upon an 

investigation concerning the propriety of proposed ad- 
vances in rates by the carriers herein for the trans- 
portation of bituminous coal and coal briquets in car- 
loads, and ordered that the operation of the schedules 
containing such rates be suspended; 

It further appearing, That a full investigation of the 
matters and things involved having been had, and the 
Commission having, on the date hereof, made and filed a 
report containing its findings of fact and conclusions 
thereon, which said report is hereby referred to and 
made a part hereof: 


It is ordered, That the order of the Commission 
suspending said schedules be, and it is hereby, vacated 
and set aside as of date February 26, 1912. 

_It is further ordered, That a copy hereof be forth- 
with served upon the Cleveland, Cincinnati, Chicago & 
St. Louis Railway Company and upon the participating 
carriers named in said schedules, and that a copy hereof 
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it subject the Harrisburg field, Milwaukee or the traffic. 























































be filed with said schedules in the office of the Con. 
mission. 
ELMORE-BENJAMIN COAL COMPANY 
vs. 
THE CLEVELAND, CINCINNATI, CHICAGO ¢& g7. 
LOUIS RAILWAY COMPANY ET AL. 

This case being at issue upon complaint and answers 
on file, and having been duly heard and submitted by 
the parties, and full investigation of the matters ang 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a report cop. 
taining its findings of fact and conclusions thereon, which 
said report is hereby referred to and made a part hereof 

It is ordered, That the complaint in this proceeding 
be, and it is hereby, dismissed. 








Cannot Enforce Sidetrack Pact 


OPINION NO. 1754 


No. 3567. 
RALSTON TOWNSITE COMPANY ET AL.. 
vs. 


MISSOURI PACIFIC RAILWAY COMPANY 
Submitted November 4, 1911. Decided February 5, 1912. 
Upon an application to the Commission to require defendant to 
construct, maintain and operate a sidetrack and swit 
connection between defendant’s railroad and a _sidetrack 
leading to complainants’ industries, based upon an alleged 
contract; Held, That the Commission has no power to en- 
force the specific performance of an agreement of this na- 
ture, nor to make an order compelling the defendant to con- 
struct and operate a private sidetrack. 
Byron G. Burbank and James H. Adams for con- 
plainants. 
James C. Jeffery, H. J. Campbell and Henry G. Herbel 


for defendant. 
Report of the Commission. 


BY THE COMMISSION: 

The Ralston Townsite Company, a corporation, be 
gan the development of Ralston, Neb., as an _ industrial 
center, and in the progress of this undertaking succeeded 
in locating upon its property certain manufacturing 
enterprises, including the Howard Stove Works, Rogers 
Motor Car Company, Ralston Car Works, Ralston Lum 
ber Company and the Brown Truck Company. These 
several corporations united with the principal complain 
ant, the Ralston Townsite Company, in this _ petition. 
Ralston is about 11 miles southwest of Omaha, via the 
line of the defendant. 


In furtherance of its plan, the principal complainant 
entered into a contract in writing with the Chicago, 
Burlington & Quincy Railroad Company, the feature of 
which, so far as this case is concerned, is the agreement 
on the part of the principal complainant to grade and 
prepare a roadbed upon which the said railroad company 
covenanted to lay and construct a sidetrack, furnish all 
the material necessary therefor, connect said sidetrack 
with its main line and operate and maintain the sale. 
Negotiations were had with the defendant, the Missouri 
Pacific Railway Company, with the view of effecting # 
similar agreement; but the result of such negotiations 
was unsuccessful to the extent that no specific contract 
in writing was executed. 

The complainants allege that said negotiations co! 
stituted a verbal agreement on the part of the defendan' 
and they ask for an order of the Commission requirité 
the defendant to furnish material and lay a sidetrack 
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about 2,700 feet in length upon the grade constructed 
and prepared by the principal complainant from de- 
fendant’s line to the sidetrack above mentioned, which 
was built jointly by the Chicago, Burlington & Quincy 
Railroad Company and the principal complainant, to 
make a switch connection therewith, and to maintain 
and operate said sidetrack and switch connection when 
fully constructed. 

A considerable amount of testimony was heard rela- 
tive to the terms of the proposed agreement, the estab- 
lishment of the industries adjacent to the sidetrack, and 
the amount of money invested in industries alleged to 
have been attracted to this locality upon the faith and 
representation that the defendant would connect its 
railroad with the said sidetrack and thereby afford the 


industries increased facilities for transporting their 
supplies and products in interstate commerce, Com- 
plainants predicate their right to relief upon the pro- 


visions of section 1 of the Act to regulate commerce, 
which authorizes the Commission, upon complaint of a 
shipper or owner of a lateral or branch line of railroad, 
to investigate, and if the facts warrant, to make an order 
requiring the-carrier to install and operate a switch con- 
nection. 


Defendant denies that it made any agreement, oral 
or written, to construct, operate and maintain a side- 
track or switch connection as averred in complainants’ 
petition and, further, it asserts that the Commission is 
not vested with authority to order defendant or any car- 
rier to construct and operate a sidetrack over privately 
owned land. 


Complainants’ contention rests upon a contractual 
relationship alleged to exist between the principal com- 
plainant and the defendant. The essence of this com- 
plaint is that defendant agreed to construct and operate 
a sidetrack serving the plants and industries of some 
of the complainants; that defendant has failed to fulfill 
its promises and representations, and has thereby sub- 
jected the complainants to great and serious injury, incon- 
venience and loss. The petition, therefore, in substance 
and effect prays for the specific performance of a verbal 
agreement, which agreement is wholly denied by the de- 
fendant. 


The power of the Commission under the first section 
of the Act to require a switch connection is not founded 
upon any contractual relationship existing between car- 
riers and those entitled to invoke the benefit of the 
Statute, and the Commission is without jurisdiction to 
compel the defendant to specifically perform a contract 
in respect thereto or to award damages for the breach 
thereof. Therefore it is unnecessary to consider whether 
the negotiations of the parties constituted an enforceable 
agreement, or to inquire into the rights and remedies 
incident thereto. Whether or not complainants are en- 
titled to an order under this provision of the Act de- 
pends upon the existence of a state of facts which brings 
them within the terms of the statute and not upon an 
agreement entered into by the parties. The statute sets 
out in explicit terms the circumstances and conditions 
under which the Commission is empowered to make an 
order, and the evidence adduced must disclose a state 
of facts that brings the case within the purview of this 
enactment. 

Congress intended to provide a method whereby a 
lateral branch line of railroad, or a shipper tendering 










THE TRAFFIC WORLD AND TRAFFIC BULLETIN 313 


interstate traffic for transportation originating upon a 
private sidetrack, may compel a carrier to install and 
operate a switch connection with said lateral railroad 
or private sidetrack when the same has been constructed 


in such manner that a connection is practicable and 
can be made with safety, and is justified from a business 
standpoint. While it is the function of the Commission, 
upon complaint, to investigate and determine all ques- 
tions as to the safety, practicability, justification and 
compensation involved in the construction, maintenance 
and operation of such switch connection, it is a condi- 
tion precedent to the exertion of the power of the Com- 
mission that such lateral railroad or private sidetrack 
should be actually constructed in such mannef that a 
physical connection is practicable and safe. There is no 
averment or claim that the sidetrack desired by com- 
plainants has been constructed and prepared for a physical 
connection with defendant’s railroad, and the fact is 
complainants have no sidetrack or lateral railroad with 
which the defendant could make a switch connection if 
ordered by the Commission so to do. The testimony 
shows that the principal complainant has constructed 
the grade for the said sidetrack, but that nothing further 
has been accomplished toward preparing it for a switch 
connection with defendant’s railroad, because the com- 
plainants contend that the obligation and duty rests upon 
the defendant to complete the sidetrack and install and 
operate the switch connection. 


The testimony further shows that the principal com- 
plainant has expended large sums of money in grading 
a bed for said sidetrack in the hope and expectation that 
the defendant would complete it and put it into operation 
in connection with its main line, but it is clear that the 
remedy for any alleged injury suffered in consequence 
of the failure of the defendant to perform its agreements 
is in the courts, and not by an order of the Commis- 
sion. Complainants seemingly have failed to distinguish 
between the physical characteristics of a switch connec- 
tion, which the Commission can require in a proper case 
under the authority conferred by the first section, and 
a private sidetrack, which the Commission cannot re- 
quire a carrier to construct. As stated in Winters 
Metallic Paint Co. vs. C., M. & St. P. Ry. Co., 16 I. C. C. 
Rep., 587: 


By section 1 of the amended act to regulate commerce the 
Commission is authorized to order the construction and main- 
tenance, upon reasonable terms, of “‘a switch connection’ with 
any lateral branch line of railroad, or ‘‘private sidetrack which 
may be constructed to connect with its railroad, where such 
connection is reasonably practicable and can be put in with 
safety and will furnish sufficient business to justify the con- 
struction and maintenance of the same.’’ From the language 
of this section it is clear that the Commission has no authority 
to order the construction of a private sidetrack by a railroad 
company, but that its authority is limited to ordering a carrier 
to make “a switch connection’ with a private sidetrack. 


A very different situation would be presented in this 
case if the sidetrack were already constructed and com- 
plainants were demanding a switch connection between 
said sidetrack and defendant's line of railroad. 

Upon consideration of the facts of record, it is the 
opinion of the Commission that no order such as prayed 
for by complainants can be predicated upon the facts 
appearing of record, and the petition must therefore be 
dismissed. 





ORDER. 


This case being at issue upon complaint and answer 
on file, and having been duly heard and submitted by 
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the parties, and full investigation of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a report con- 
taining its findings of fact and conclusions thereon, which 
said report is hereby referred to and made a part hereof: 

It is ordered, That the complaint in this proceeding 
be, and it is hereby, dismissed. 


Hard Lumber Joint-Rates 


OPINION NO. 1753 
No. 3919. 
LUMBER COMPANY 
vs. 
LOUISVILLE & NASHVILLE RAILROAD COMPANY 
ET AL. 


Submitted July 5, 1911. Decided Febrmnary 5, 1912. 


1. The fact that a certain rate is in effect via the lines of one 
carrier is not of itself proof of unreasonableness of a 
higher rate via a competing line. 


2. Where a shipper’s bill of lading contains instructions both 
as to route and rate, and the rate is not applicable over 
any route of the receiving carrier, but is applicable over 
the route of a rival line to which shipper might have de- 
livered the shipment had he so elected, the receiving car- 
rier may forward the shipment over its own line at the 
rate lawfully applicable, it not being obligated to turn 
the traffic over to its competitcr. 

8. Joint rates on hardwood lumber from North Birmingham, 
Ala., to Philadelphia, Pa., and New Brunswick, N. J., 
found unreasonable so far as they exceed by more than 2 
cents per 100 pounds the rates contemporaneously in effect 
on yellow-pine lumber between the same points. 


McLEAN 


Arthur B. Hayes for complainant. 

N. W. Proctor for Louisville & Nashville Railroad 
Company. 

Report of the Commission. 
BY THE COMMISSION: 

The complainant is a corporation engaged at Chat- 
tanooga, Tenn., in the lumber trade. By petition, filed 
March 7, 1911, it alleges that rates charged by defendants 
for the transportation of two carloads of hardwood lum- 
ber from North Birmingham, Ala., to Philadelphia, Pa., 
and New Brunswick, N. J., were unreasonable and unduly 
prejudicial so far as they exceeded the rates contempor- 
aneously in effect on yellow-pine lumber. Reparation is 
asked. 

On August 5, 1909, the complainant delivered to the 
Louisville & Nashville Railroad at North Birmingham one 
car of oak lumber accompanied by shipping orders reading 
as follows: 


Consigned to F. R. Gerry Co., Gerry’s Switch. Destination: 
Philadelphia, State of Penna. Route: Star Union Line, Phila. 
& Reading, Penna, 

In the space on the form for entering the rate was 
written “29c.” The shipment weighed 76,200 pounds, and 
moved via the Louisville & Nashville Railroad to Cincin- 
nati, Ohio, thence via the Pittsburgh, Cincinnati, Chicago 
& St. Louis Railway, Pennsylvania Railroad and Philadel- 
phia & Reading Railway to Philadelphia. The latter car- 
rier, which was not represented at the hearing, filed an 
answer to the complaint in which it says that it received 
the car at Harrisburg, Pa.; and, having no information as 
to the location of Gerry Switch, forwarded it to its general 
delivery station at Willow and Noble streets, in Phila- 
delphia; that the charges to its station in Philadelphia 
were $281.94; that after arrival of the car it learned that 
the car was intended for the Frederick R. Gerry Company, 
a firm having a siding on the Baltimore & Ohio Railroad 
in Philadelphia; that this firm requested delivery on said 
siding, and that the car was moved there at an additional 
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charge of $9.53 for Philadelphia & Reading switching ang 
$30.48 for Baltimore & Ohio movement, which, together 
with charges of $281.94 to Philadelphia, aggregated a total 
of $321.95 on the shipment, which amount the recon 
shows was collected by the Philadelphia & Reading Rai. 
way from the consignee. 

The other shipment, consisting of a carload of pop. 
lar lumber, was delivered by complainant to the Lonisyille 


& Nashville at North Birmingham on July 30, 1909, cop. 
signed to New Brunswick. The shipping directions give 
by complainant specifically routed this car “Star Union 
Line and Penna. Ry.” In the space on the form for 
the rate was inserted “31 cents.” The car’ moved via 


the Louisville & Nashville to Cincinnati, thence via Pitts. 
burgh, Cincinnati, Chicago & St. Louis and Pennsylvania 
railroads to destination. Charges in the sum of 


$997 yf 


P-21.49, 


based on a rate of 39 cents applied to the weight of 58,400 
pounds, were coilected from the consignee. 
Complainant’s vice-president has filed in the record 


an affidavit that complainant paid the freight charges 
to the consignee and therefore is the party entitled to 
any award of reparation which may be made. 


At the time these shipments moved, both the Louis. 
ville & Nashville Railroad and the Southern Railway and 
its connections published from North Birmingham joint 
commodity rates of 29 cents on yellow-pine lumber to 
Philadelphia and 31 cents to New Brunswick. Under the 
Southern’s tariff these rates were applicable on hardwood 
lumber, but the Louisville & Nashville’s tariff did not in- 
clude the hardwoods. Consequently, the lawful rate which 
should have been applied was the joint sixth class rate of 
54 cents. Contemporaneously, however, the Louisville & 
Nashville had a rate of 20 cents on hardwood lumber to 
Cincinnati, while the northern carriers had from Cincin- 
nati rates of 17 cents to Philadelphia and 19 cents to New 
Brunswick, applicable on hardwoods. The aggregate of 
such intermediate rates, 37 cents and 39 cents, was as 
sessed on-the shipments to Philadelphia and New Bruns 
wick, respectively. 

The complainant’s contention that charges should have 
been assessed on a rate of 29 cents to Philadelphia and 
31 cents to New Brunswick is based on two propcsitions: 
First, that the Louisville & Nashville Railroad should, 
like the Southern Railway, make as low a rate on hard 
wood lumber as. on yellow pine, and that its failure to do 
so was, and is, discriminatory. Second, that the shipments 
were made over the lines of defendant railways because 
the agent of initial carrier quoted rates of 29 and 31 
respectively. 

The defendant Louisville & Nashville Railroad replied 
to the first of these propositions by saying that the legal 
rate applicable on both of the shipments was 54 cents, 
and that its agent erroneously billed the shipments (0 
Cincinnati at the local rate of 20 cents, applicable on 
hardwood lumber. It denies that it is in any manner 
obligated to apply via its line as low a rate as that via 
competing lines, and denies that its failure to do so is i2 
any way prejudicial. It admits, however, that there was 
a lower combination of intermediate commodity rates, 
and expresses its willingness to establish joint rates equal 
to the sum of such intermediate rates. This defends 


cents, 


further says that the rates from southern mill points (0 
northern points on yellow-pine lumber are fixed by the 
lines running in an easterly and westerly direction: that 
in order to compete for this traffic it has been compelled 
to equalize, so far as possible, via the Ohio River gate 
ways, the rates of its competitors, and in so doing has 
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been compelled to accept very low and unsatisfactory 
proportions solely because of competitive conditions; that 
the preponderance of timber in Alabama, Georgia and 
Florida is yellow pine, only-a small portion being hard- 
woods; that the movement of the latter is small, creating 
no such competitive conditions as are forced upon it by 
the low rates on yellow pine. In short, it declines to meet 
the low rate applied by its competitors on hardwood 
lumber. ‘ 

As to the second proposition, the defendant admits that 
its agent should not have accepted the bills of lading with 
the aforementioned rates inserted therein. It denies, 
however, that it made the quotations as alleged by 
complainant. 

The Commission has ruled that where a shipper, hav- 
ing written specific routing instructions in the bill of lad- 
ing, also inserts a rate which he expects to have applied, 
and the rate so entered in the bill of lading does not 
apply via the route specified, but is lawfully applicable via 
another route, it is the duty of the carrier to send the 
shipment via the route over which suc rate applies unless 
a lower rate is applicable via the route specified by 
shipper. Conference Rulings Bulletin No. 5, rule 214 (i). 
At the hearing the complainant sought to invoke the ap- 
plication of this rule to the circumstances of this case. 
This rule has reference to a situation in which the 
initial carrier has a discretion or control in the matter 
of routing; that is, to a situation where it is possible 
for it to forward the shipment over a route via which 
the rate entered in the bill of lading is lawfully applicable, 
though not applicable over the route specifically indicated 
by the shipper. The rule does not contemplate that the 
initial carrier to whom a shipment has been delivered 
shall be required to ascertain if a competing line can 
carry the shipment at a less rate, and in that event turn 
it over to such line. The route over which the shipments 
in this case might have been forwarded was a direct one 
from North Birmingham and complainant might have 
availed itself of the lower rate by delivering the shipments 
to the proper carrier at point of origin. Having delivered 
them to the Louisville & Nashville the latter road was 
under no obligation to deliver them to its competior, and 
consequently is not chargeable with misrouting as con- 
templated in the Commissiqn’s rule. No evidence was 
introduced by complainant in support of its allegation that 
the Louisville & Nashville quoted the lower rates as being 
applicable via its line, nor would it have been material, 
since the lawfuly established rate is the rate that must 
be applied notwithstanding the erroneous quotation of 
other rates. Poor Grain Co. v, C., B. & Q. R. R. Co., 12 

I. C. C. Rep., 418. 

It is true that the defendants did not meet through the 
Cincinnati gateway the lower rates applicable via the South- 
ern Railway and its connections, and that the joint through 
class rate of 54 cents was the only rate lawfully applicable. 
The Louisville & Nashville admits the evident fact that 
the class rate was unreasonable to the extent it exceeded 
the sum of the intermediate commodity rates, but there is 
Still another aspect to be considered in the establishment 
of joint rates. The local rates of the carriers north of 
Cincinnati of 17 cents to Philadelphia and 19 cents to 
New Brunswick are applicable on both hardwoods and 
yellow pine without distinction as to the kind of wood. 
The Louisville & Nashville’s rate to Cincinnati is 20 
cents on hardwoods and 18 cents on yellow pine. It is, 
of course, not required that rates shall be the same over 
all lines between the same points, and a lower rate via the 


THE TRAFFIC WORLD AND TRAFFIC BULLETIN 315 


lines of one carrier is not of itself proof or the unreason- 
ableness of a higher rate via a competing line, but in 
this case the establishment of joint rates on hardwoods 
via Cincinnati equal to the intermediate rates, as pro- 
posed by the Louisville & Nashville, would have the result 
of establishing joint rates on hardwoods which would be 
8 cents higher than on yellow pine. Since the carriers 
north of Cincinnati‘make no distinction in the rates on 
the different woods, and since the defendant carrier south 
makes a difference of only 2 cents in its local rate to 
Cincinnati, it appears that the carriers cannot consistently 
with their own showing make the joint rate on hard- 
wood higher by more than the difference in the locals 
south of Cincinnati, which is 2 cents per 100 pounds, 


Upon consideration of the facts it is the finding and 
conclusion of the Commission that reasonable joint rates 
for the transportation of hardwood lumber trom North 
Birmingham, Ala., through Cincinnati to Philadelphia, Pa., 
and New Brunswick, N. J., should not exceed 31 cents and 
33 cents, respectively. The terminal switching charges on 
the car to Philadelphia were properly assessed in accord- 
ance with the tariff provisions, and no question is made of 
their reasonableness. Had complainant properly routed 
the shipment they would not have been incurred. 


We further find that complainant made the shipments 
in accordance with the above statement of facts and paid 
charges thereon at the rates found herein to have been 
unreasonable; that complainant has been damaged to the 
extent of the difference between the amount which it did 
pay and the amount which it would have paid had the 
rates above found reasonable been applied; that com- 
plainant is therefore entitled to reparation in the sum of 
$45.72 on the car to Philadelphia and $35.04 on the car 
to New Brunswick, with interest from September 7, 1909. 
The carriers will be required to establish and maintain for 
a period of two years rates on hardwood lumber from 
North Birmingham, Ala., through Cincinnati to Philadelphia, 
Pa., and New Brunswick, N. J., which shall not exceed 
by more than 2 cents the rates contemporaneously in effect 
on yellow pine. An order will be entered in accordance 
with these conclusions. 


ORDER. 

This case being at issue upon complaint and answers 
on file, and having been duly heard and submitted by 
the parties, and full investigation -of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a report contain- 
ing its findings of fact and conclusions thereon, which 
said report is hereby referred to and made a part hereof: 


It is ordered, That the above-named defendants be, 
and they are hereby notified and required to cease and de- 
sist, on-or before the Ist day of April, 1912, and for a period 
of two years thereafter to abstain from charging, de- 
manding, collecting, or receiving their present rates for 
the transportation of oak lumber and poplar lumber in 
carloads from North Birmingham, Ala., via Cincinnati, 
Ohio, to Philadelphia, Pa., and to New Brunswick, N. J. 

It is further ordered, That said defendants be, and 
they are hereby, notified and required to establish, on or 
before the ist day of April, 1912, and for a period of two 
years thereafter to maintain and apply to the trans- 
portation of oak lumber and poplar lumber in carloads from 
North Birmingham, Ala., via Cincinnati, Ohio, to Phila- 
delphia, Pa., and to New Brunswick, N. J., rates which 
shall not exceed by more than 2 cents per 100 pounds 
the rates contemporaneously charged by them for the 
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transportation of yellow-pine lumber in carloads from 
North Birmingham, Ala., via Cincinnati, Ohio, to Phila- 
delphia, Pa., and to New Brunswick, N. J. 


And it is further ordered, That said defendants be, 
and they are hereby, authorized and directed to pay un‘o 
complainant, McLean Lumber Company, on or before the 
ist day of April, 1912, the sum of $80.76, with interest 
thereon at the rate of 6 per cent per annum from Septem- 
ber 7, 1909, as reparation for unreasonable rates charged 
for the transportation of certain carloads of oak and pop- 
lar lumber from North Birmingham, Ala., via Cincinnati, 
Ohio, to Philadelphia, Pa., and to New Brunswick, N. J., 
which rates so charged have been found by the Commis- 
sion to have been unfeasonable, as niore fully and at large 
appears in and by said report of the Commission. 





Demurrage Charges Reasonable 
OPINION NO. 1755 
No. 2966. 
BROOKLYN COOPERAGE COMPANY 
vs, 
ILLINOIS CENTRAL RAILROAD COMPANY ET AL. 
Submitted February 20, 1911. Decided February 5, 1912. 


The collection of demurrage charges upon complainant's ship- 
ments not found to have been unreasonable. Complaint 
dismissed. 


Joseph W. Carroll for complainant. 

R. Walton Moore for Illinois Central Railroad Com- 
pany and New Orleans & Northeastern Railroad Com- 
Dany. 

Hunter C. Leake for Yazoo & Mississippi Valley 
Railroad Company. 


E, C. D. Marshall for Louisiana Railway & Naviga- 
tion Company. 


Page Harris for Texas & Pacific Railway Company. 


Report of the Commission. 


BY THE COMMISSION: 

Complainant is a corporation engaged in the manu- 
facture of barrels and shooks at New Orleans, La. By 
petition, filed November 15, 1909, it alleges that certain 
demurrage charges collected by defendants were unjust 
and unreasonable.. Reparation is asked. 


Complainant’s plant in New Orleans is reached by 
a siding connected with the tracks of the Illinois Central 
Railroad. This siding has a capacity of 8 cars and is 
used exclusively by complainant, and all lines entering 
New Orleans have standing orders to deliver complain- 
ant’s shipments to the Illinois Central. For handling 
such cars from its connections the Illinois Central re- 
ceives a switching charge of $2 per car, against which no 
complaint is made. 


Between December 10, 1907, and February 7, 1908, 
a great number of cars arrived in New Orleans consigned 
to complainant, upon 345 of which demurrage charges in 
the sum of $607 were collected. These cars were shipped 
from about 40 points of origin and reached New Orleans 
over several different lines. From all the evidence there 
does not appear to have been any “bunching in transit,” 
as that phrase is commonly understood. It seems that 
all of the delivering carriers were ready to make de- 
liveries to the Illinois Central as soon as that carrier 
would receive the shipments, but, due to the number of 
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cars arriving and the limited capacity of complainant's 
siding, the Illinois Central, several times during the 
period in question, found that the cars were becoming 
congested in its yards and were considerably in excess 
of complainant’s ability to unload. To prevent this jt 
was its custom to issue an embargo against cars con. 
signed to complainant. In all, notices of four such em. 
bargoes were issued. Of the duration of these severa| 
embargoes we are not advised, and none of the defend. 
ant’s witnesses could enlighten us. It is of record, hovw- 
ever, that the embargoes were of temporary duration 
and that as soon as the congestion was relieved the 
embargo was, in each such instance, raised by telephonic 
notice to the delivering carriers, and more cars were 
then received from them, 

All of the demurrage accrued while the cars were 
being held by delivering lines awaiting acceptance by 
the Illinois Central, and the charges were apportioned 
as follows: Texas & Pacific, $556; Louisiana Railway 
& Navigation Company, $6; Louisville & Nashville, $17, 
and New Orleans & Northeastern, $28. 

The petition specifically states that the delay “was 
entirely due to the failure from time to time of the 
Illinois Central Railroad Company to place the cars for 
unloading in reasonable proportion to the capacity of 
complainant’s switch.” This averment was reiterated at 
the hearing, and from the facts disclosed we are of 
opinion that none of the other delivering lines was at 
fault. The remaining question is whether or not the 
Illinois Central was negligent in the performance of any 
duty imposed upon it by the Act to regulate commerce; 
and, if so, to what extent complainant was thereby dam- 
aged. It appears from the record that with the excep 
tion of three or four days the Illinois Central kept com- 
plainant’s siding filled to its capacity. On the excepted 
dates. less: than eight cars were on the siding, but it 
appears that all of these were not unloaded on the day 
placed. That the arrival of so great a number of cars 
was unusual is shown by the fact that during the corre 
sponding period of the preceding year only 148 cars were 
received by complainant and only 245 cars the follow- 
ing year. From the record we are unable to find that 
the congestion was attributable to any cause other than 
that the complainant’s business was apparently heavy 
during the period in question, and consequently an un 
usually large number of cars was received. To these 
special circumstances, rather than to any default on 
the part of the Illinois Central, the accrual of the de 
murrage charges appears to be due. 

Under all the circumstances we are unable to find 
that the demurrage charges in question were unjust or 
unreasonable, and the complaint must be dismissed. 





ORDER. 

This case being at issue upon complaint and answers 
on file, and having been duly heard and submitted by 
the parties, and full investigation of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a report con 
taining its findings of fact and conclusions thereon, which 
said report is hereby referred to and made a part hereot: 

It is ordered, That the complaint in this proceeding 
be, and it is hereby, dismissed. 
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To Make Further Showing 


OPINION NO. 1758 
Long and Short Haul Docket No. 1243. 

IN THE MATTER OF THE APPLICATION OF SOUTH- 
ERN PACIFIC COMPANY FOR RELIEF UNDER 
THE PROVISIONS OF THE FOURTH SECTION 
WITH RESPECT TO TRAFFIC MOVING BETWEEN 
PORTLAND AND SAN FRANCISCO AND OTHER 
SAN FRANCISCO BAY POINTS. 


Submitted January 16, 1912. Decided February 5, 1912. 


1. The Southern Pacific Company petitions for authority to 
continue all rates in its local tariff No. 161, which contains 
class rates for the transportation of traffic from San Fran- 
cisco, Sacramento and Marysville, Cal., and _ points 
grouped therewith, to Portland, Ore., and intermediate 
points; and also rates from Portland to San Francisco, 
Sacramento, Marysville, and points grouped therewith, as 
well as rates from points south of Portland in Oregon to 
stations designated in California; but in view of the con- 
dition shown in the record, the Commission finds that 
defendant has not justified the rate situation presented 
in its tariff in these respects: (a) The application of the 
same rates from other points upon San Francisco Bay and 
points inland to Portland as are extended from San Fran- 
cisco; (b) the application of higher rates southbound from 
Portland to points inland than to San Francisco; (c) the 
application of higher rates to points on the Willamette 
River on traffic northbound from San Francisco than are 
applied on traffic southbound from Portland to points on 
the Sacramento River; (d) the application of rates from 
San Francisco that are higher to points between San 
Francisco and Portland than the combination of locals on 
Portland; and (e) the application of unreasonably higher 
rates at intermediate points. 


2. It appears that the San Francisco-Portland rates are forced 
by water competition, and that they are in part at least 
less than normal, fair, and reasonable rates. 


3. Contention of defendant that it is neither the duty of this 
Commission, nor was it contemplated by Congress, that 
the Commission should give consideration to intermediate 
rates, where justification was shown by the existence of 
water competition at the more distant point for lower 
rates than to the nearer points, not sustained. 


4. A railroad is justified under the law in discriminating in 
favor of one city as against another if they are so differ- 
ently circumstanced that at one point transportation 
forces are brought into play which are not or can not be 
exercised at another point; but a carrier is not justified 
in deliberately adopting a policy of preference toward 
one city as against another. Only the preference or ad- 
vantage that is due is justifiable, and that advantage 
which is bestowed upon a city by the mere policy of the 
carrier and not by reason of actual difference in condi- 
tion is undue. 


5. Instead of denying the application of defendant, the Com- 
mission gives permission for it to make a further show- 
ing under its application in accordance with the views 
herein expressed as to the requirements of the law. 


Henry Thurtell for Interstate Commerce Commission. 


Edward M. Cousin for Willamette Valley shippers, 
interveners. 


Frank H. McCune for Medford Traffic Bureau and 
T. Jones Company, interveners. 


William R. Wheeler and Seth Mann for Traffic Bureau 
of Merchants’ Exchange of San Francisco, intervener. 


F. C. Dillard, W. F. Herrin, H. A. Scandrett, C. W. 
Durbrow, W. W. Cotten and C. B. Squires for Southern 
Pacific Company. 


Report of the Commission. 


LANE, Commissioner: 

In this application the Southern Pacific Company 
petitions this Commission for authority to continue all 
rates shown in Southern Pacific Company’s local freight 
tariff No. 161, I. C. C. No. 3021, from and to the points 
named. Some of these rates are lower to more distant 
Points than to intermediate points, and are also lower 
from more distant points than from intermediate points. 
This tariff contains class rates for the transportation of 
traffic from San Francisco, Sacramento and Marysville, 
Cal, and points grouped therewith, to Portland and to 
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intermediate points in Oregon. The tariff also contains 
rates from Portland to San Francisco, Sacramento, Marys- 
ville, and points grouped therewith, as well as rates 
from points south of Portland in Oregon to the stations 
designated in California. 


Hearing was first had upon this matter in Washing- 
ton, at which time counsel appeared for the carrier, and 
protest was made by Willamette Valley shippers against 
granting the relief asked for. At this hearing it developed 
that the carrier was unprepared to justify the discrimina- 
tion existing between its rates to the more distant points 
and to intermediate points. Thereupon an adjournment 
was had and testimony taken at Pacific Coast cities. 


In this case the attorney for the Willamette Valley 
shippers makes the following protest against the grant- 
ing of any permission upon the testimony which the 
carrier has offered: 


The carriers have proceeded to deliberately disregard the 
purpose of the amended fourth section by filing applications to 
continue the very rates and all the abuses that the law was 
designed to correct. How can the authority of the Commission 
be invoked to relieve the carrier of the operation of the provi- 
sion in special cases when no special cases have been presented? 
The Commission can not act in general nor in all cases, but 
only in special cases. That the purpose of Congress was to dis- 
approve and create a change in the back-haul principle of con- 
structing rates cannot be gainsaid. The general principle and 
the attendant discrimination and abuses present in the typical 
case under consideration now are ordered abolished; but “in 
order not to unduly disturb existing conditions in an abrupt 
manner,”’ the carriers were afforded ample opportunity to volun- 
tarily comply with the general principles of the law, after which 
the Commission might be appealed to for relief in special cases. 

Have the carriers made an earnest and faithful effort to 
sift the inconsistencies and discriminations out of these Cali- 
fornia-Oregon rates? Is not their action in burdening this 
Commission with the readjustment of every single rate between 
California and Oregon an affront to the law and an imposition 
on the Commission? There are no special cases here, and the 
Commission cannot act otherwise than to deny general applica- 
tions. Was this result designed and forecasted for the purpose 
of subsequently making an attempt, as has been done in other 
cases, at meeting the law’s requirements by advances in rates? 
Certainly the defeat of wise regulation of railroad rates by such 
methods can not be countenanced. 

Contrary to the understanding had with~-the Com- 
mission at the original hearing, this case has been pre- 
sented on the part of the Southern Pacific Company upon 
the theory that the Commission should not concern 
itself with the extent of the discrimination obtaining 
between intermediate points and terminals or with the 
adjustment between the various cities concerned. Were 
it not for the gravity of the situation, the Commission 
would be entirely justified in declining to grant the 
application of the carrier. Acting, however, upon public 
grounds, we shall proceed to give consideration to the 
matters presented. 

Contrast Between Terminal and Intermediate Rates. 

The first class rate from San Francisco to Portland 
by rail, a distance of 746 miles, is 51 cents per 100 
pounds. 

The first class rate from San Francisco to Talent, 


Ore., a distance of 409 miles, is $1.66 per 100 pounds. 


The first class rate from Sacramento, a point 90 
miles north of San Francisco and connected with San 
Francisco by water, to- Portland, is 51 cents per 100 
pounds, while the same rate to Talent, 346 miles, is $1.57 
per 100 pounds. 


Marysville is a point near the Sacramento River, 52 
miles north of Sacramento, to which the Southern Pacific 
Company extends transcontinental terminal rates. The 
first class rate from Marysville to Portland, 630 miles, 
is 70 cents, while the first class rate from Marysville to 
Talent, 294 miles, is $1.46 per 100 pounds. The accom- 
panying map and table show the situation. 
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RATES SHOWN IN SOUTHERN ra LOCAL AND JOINT 
RATE TARIFF NO. 161, Cc. C. NO. 3021, 
WITH DISTANCES. 


Rates in cents per 100 


pounds. 
First 
Dis- class 
tance. rate. 


Miles. Cents. 

From San Francisco to-- 
Portland, Ore. ...746 51 
Oregon City, Ore. jo 63 
Salem, Ore. ..... 693 70 
Albany, Ore. ..... 666 73 
Eugene, Ore. ....622 91 
Roseburg, Ore. ..547 117 
Medford, Ore. ...416 163 
Talent, Ore. ..... 409 166 


Ashland, Ore. ....404 163 
on Se See 377 136 
Weed, Cal. ...... 323 120 


Redding, ‘Cal. ...233 87 
Red Bluff, Cal....198 69 
Marysville, Cal. .124 29 
Sacramento ...... 89 
Interstate rate. ... 24 
Intrastate rate. .. 22 


From Sacramento to— 
Portiand, Ore. ...682 51 
Oregon City, Ore. os! 63 
Salem, Ore. ..... 629 70 
Albany, Ore. ....602 73 
Eugene, Ore. 
Roseburg, Ore. ..483 117 
Medford, Ore. ...353 159 
Talent, Ore. .....346 157 


Ashland, Ore. ...340 154 
oS 314 127 
Weed, Cal. ......260 110 
Redding, Cal. ....169 71 


Red Bluff, Cal....1385 654 
Marysville, Cal. .52 21 
From Marysville to— 
Portland, Ore. ...630 70 
Oregon City, eS 84 


Talent, Ore. oe 2294 146 


Ashland, Ore. ...288 143 
Cole, Cal. ........ 262 115 
Weed; Cal ...... 208 99 


Red Bluff, Cal.... 83 44 
From Portland to— 


Cal. 

Sacramento, Cal..682 60 
Marysville, Cal...630 70 
From Salem to— 

San Francisco, 

GME. -dcansontrese 693 70 
Sacramento, Cal..629 85 
Marysville, Cal...577 95 
From Albany to— 

San Francisco, 

Cal. 


Sacramento, 4 .602 88 
Marysville, Cal...550 98 


From Medford to— 
ey. Soe ee AG 163 
Sacramento, Cal..353 159 
Marysville, Cal...301 148 
Talent is the point on the line northbound that takes 
the highest rate, but Ashland and Medford, Ore., are 
cities of greater importance in southern Oregon. The 


rates to these points are contrasted hereunder: 


From San Francisco to Ashland (404 miles): 





RT between bide om 1 2 3 4 Se ee 

eh dine tne ssi 163 142 134 126 107 99 82 59 51 48 
From Sacramento to Ashland (340 miles): 

Class ......:. 1 2 3 4 5 i 2 Cc D E 





WOME esas 154 141 127 117 104% 99 72% 53% 45% 45% 
From Marysville to Ashland (288 miles): 


vo ERE Cae ea eh Bae A Be eS DP. B 
0S PO te Sp Ok 143 130 116 106 97 97 63% 46 89 39 
From San Francisco to Medford (416 miles): 

i i aneenss 1 2 3 0.3 By ok ae D E 


$00.00 gy apeaee baie 163 138 130 123 104 96 81 58% 50% 47 





\ 
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From Sacramento to Medford (353 miles): 





oe 1 2 3 4 5 OA B Cc D E 

lt. Fide 159 138 130 121 104 96 75% 54% 46% 464 
From Marysville to Medford (301 miles): 

Cite 2A Se oe ee ae oe 

pS eee aay ae 148 134 121 110 101 101 66% 47 40 w 


For the long haul from San Francisco to Portland 
the Southern Pacific charges less than one-third of the 
rate which it imposes upon an interior city, little more 
than half of the San Francisco-Portland distance. From 
Sacramento (to which Portland has water communica. 
tion by way of San Francisco Bay and the Sacramento 
River, when freight is transferred at San Francisco) the 
rate to Portland is less than one-third of the rate from 
Sacramento to a point just one-half as far. 


Water Competition. 

Disregarding almost entirely the wide spread be. 
tween its Portland and intermediate rates, the Southern 
Pacific Company sought to justify its violation of the 
prohibition of the fourth section by establishing the fact 
that it was called upon to meet water competition in its 
haul between San Francisco and Portland. This con- 
tention is fairly established. It had at its command the 
volume of freight moved from San Francisco to Port- 
land by the San Francisco & Portland Steamship Com- 
pany. From this company’s statement it would appear 
that the water tonnage from the different points around 
San Francisco Bay to Portland, for the year ending June 
30, 1911, amounted to 77,584 tons, while the amount 
earried by rail was 21,027 tons, showing that this one 
boat company secured nearly four times as much traffic 
as did the only rail line which operated between these 
two. points. It was asserted that there were several boat 
lines competing for this business, but the volume of 
their traffic was not shown. It is, however, clear, from 
the statements submitted, that the Southern Pacific Com- 
pany secured for rail carriage from San Francisco and 
neighboring points, to Portland, but a small percentage 
of the San Francisco-Portland traffic. It was shown, too, 
that of the freight that moved by rail from Portland to 
Sacramento, Marysville, and to points on San Francisco 
Bay the total tonnage was about 13,332 tons, while the 
San Francisco & Portland Steamship Company alone 
hauled 93,193 tons. 

The suggestion was made, in an effort to establish 
the bona fides of this water competition, that the water 
rates from San Francisco to Portland were lower thal 
for similar distances on the Atlantic Ocean. It ap 
peared that the water rates between San Francisco and 
Portland were approximately, for the first four classes, 
35 cents, and for the remaining six, 25 cents. The dis 
tance in nautical miles that the steamships traveled be 
tween San Francisco and Portland is 651 miles. These 
rates were compared with the water rates between NeW 
York and Charleston, a distance of 626 miles, which, 
under Southern Classification, were stated to be on 4 
57-cent scale. The rates were also compared with water 
rates between Philadelphia and Savannah, 609 nautical 
miles, which appear to be the same as from New York 
to Charleston. From Baltimore to Savannah, 545 nautical 
miles, we again find the rates the same as fron. NeW 
York to Charleston and from Philadelphia to Savannah. 
This comparison shows that while the first, second and 
third classes in Southern Classification moved on higher 
rates from New York to Charleston than did the first, 
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second and third classes under Western Classification 
from San Francisco to Portland, the average of the 
12 classes in Southern Classification is but 28 cents per 
100 pounds between New York and Charleston, while 
for the 10 classes in Western Classification the average 
is 29 cents per 100 pounds from San Francisco to Port- 
jand. In so far as these figures were introduced for 
the purpose of showing that the water rates on the 
Pacific coast were extremely low, even for water rates, 
the contention is not sustained. It is not to be ex- 
pected, moreover, that the large tonnage by water, mov- 
ing between the ports, is ultimately destined to Portland. 
Much of it is destined to points north, east and south 
of Portland, and, inasmuch as the Southern Pacific Com- 
pany receives the back haul into southern Oregon by 
rail, on that portion of the traffic which goes into that 
territory, and likewise may receive the haul both north 
and east, the existence of a not unfriendly water carrier 
has advantages to a railroad. 


The effect of water transportation upon these rail 
rates may be inferred from their history, which is shown 
by the following table: 


STATEMENT SHOWING CLASS RATES EFFECTIVE FRO 
1890 TO DATE, BETWEEN SAN FRANCISCO, CAL., “a 
AND PORTLAND, ORE., VIA THE SOUTH- , 
ERN PACIFIC, 


Rates in cents per 100 pounds, except as otherwise shown. 


Class. 
Effective date—inclusive. 


Cts. Cts. 
January 1, 1890, to August 6, 1890...200 170 150 130 110 
August 7, 1890, to July 9, eee 130 112 91 75 65 
July 10, 1894, to July 31, 1895...... 100 90 85 75 65 
August 1, 1895, to October 19, 1896.. 40 40 40 35 30 
October 20, 1896, to July 31, 1897... 56 52 49 46 43 
August 1, 1897, to January 22, 1898.. 50 40 30 25 17% 
January 28, 1898, to Sept. 25, 1901... 51 41 31 26 18 
September 26, 1901, to July 14, 1905. 51 41 36 31 18 
July 15, 1905, to June 30, 1908 5 

July 1, 1908, to present date......... 51 41 41 41 28 


Cts. \ . x , 
January 1, 1890, to August 6, 1890...110 85 77 65 56 


August 7, 1890, to July 9, 1894...... 57 48 43 37 32 
July 10, 1894, to July 31, 1895 bi anes. do 57 45 40 35 30 
August’ 1, 1895, to October 19, 1896.. = 25 25 20 20 
October 30, 1896, to July 31, 1897. 35 30 25 2 


2 

August 1, 1897, to January 22, 1898. : 22 22 17 17 17 

January 23, 1898, to Sept. 25, 1901. ag ise is” 1 “6 

September 26, 1901, to July 14, 1905. 3 23 18 18 18 

July 15, 1905, to June 30, 1908 28 28 28 28 28 

July 1, 1908, to present date........ 28 *560 *560 *560 *560 
*In cents per ton of 2,000 pounds. 


These rates are extremely low as compared with 
rates over like distances elsewhere, yet they are not 
quite as low as would be indicated by the first class 
rate, for they make an average of 34.2 cents per 100 
pounds, which corresponds with a scale of rates begin- 
hing with 65 cents for first class, if we maintain the 
Same relation between classes as now generally obtains 
in the Pacific northwest. 

There is no other conclusion to reach but that the 
San Francisco-Portland rates are forced by water com- 
petition, that they are in part at least less than normal, 
fair and reasonable rates. 


Intermediate Rates, 


There has, however, been no sufficient justification 
shown for the wide spread which exists between the 
Portland rates and those to intermediate points. 

It is urged by the carrier defendant that it is neither 
Our duty, nor was it contemplated by Congress, that 
we should give consideration to intermediate rates, where 
justification was shown by the existence of water com- 
petition at the more distant point for lower rates than 
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to the nearer points. We do not take this to be the 
right construction of the law. As a practical matter, 
no doubt we shall find in many cases that we are per- 
mitting carriers to continue unlawful discriminations by 
carrying rates to intermediate points that are excessive, 
and in passing upon all applications it will not be prac- 
ticable to make immediate investigation into the rea- 
sonableness of intermediate rates or the wide spread 
that may exist between the rates to nearer and more 
distant points. In point of law, however, we have before 
us, on every application for deviation from the fourth 
section, the reasonableness of the rates which are in- 
volved in the carrier’s application. Surely it was not 
the intention of Congress to permit a carrier to dis- 
criminate in favor of a more distant point to such an 
extent as to effect not only an undue discrimination 
against the nearer point, but the imposition of an ex- 
cessive charge. 

In considering the fourth section, it must always be 
remembered that the law flatly declares it to be un- 
lawful for a carrier to charge more for a shorter than 
for a longer distance over the same line in the same 
direction. Under this provision the San Francisco-Talent 
rate of the Southern Pacific is unlawful. The law, how- 
ever, establishes a method by which this absolute pro- 
hibition may be modified. The Commission is granted 
power to authorize a carrier, upon its application “in 
special cases” and after investigation, to charge less for 
longer than for shorter distances, and “may from time 
to time prescribe the extent to which such designated 
common carrier may be relieved from the operation of 
this section.” 


Under this last-quoted section the Commission, it 
would clearly appear, may prescribe the extent to which 
this otherwise unlawful plan of rate-making may be 
carried out. We may do this by various methods, (1) 
as in the Spokane and Reno cases, 21 I. C. C. Rep., 329, 
400, by fixing a geographical limit within which there 
can be no discrimination, and permitting higher rates 
from other territory, having regard to the extent of the 
competition which justifies the discrimination; or (2) we 
may fix the limit of the rail rate at the more distant 
point with reference to the rate to intermediate points, 
thereby prescribing a zone of rate discrimination which 
may be lawful and justified; or, again, (3) where either 
of these methods does not seem to be practicable, it 
would appear entirely reasonable that we should per- 
mit the carrier to continue the rates which it has found 
by experience to be necessary at the more distant point, 
and, dealing with intermediate points alone, prescribe the 
reasonable rate which the carrier, as an outgrowth of its 
policies or its method of making rates, may not exceed. 


That we should consider the reasonableness of the 
intermediate rates in limiting the extent to which dis- 
crimination may extend must be apparent to those who 
are familiar with the system of rate-making which ob- 
tains among transcontinental carriers, where the rate to 
the intermediate point for an extended territory is made 
by a combination of the rate to the more distant point 
plus the local back to the point of destination. The 
Southern Pacific company might increase its rate from 
a 51l-cent scale to a scale of $1 from San Francisco to 
Portland and probably lose little, if any, business. To 
do this would automatically raise intermediate rates 
based upon Portland to the extent of 49 cents. Wherever, 
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therefore, rates to intermediate points are made upon 
rates to more distant points the Commission should not 
only call upon the carrier to establish the nature of 
the competition between the basing points, but may 
properly require the carrier to convince the Commission 


that the rates so made do not result in unreasonable - 


rates to intermediate points. The government may prop- 
erly determine what policy railroads shall pursue so long 
as the guarantees of the Constitution are- safeguarded. 
If it is injurious to the interstate commerce of this 
country, and inimical to the public welfare, to permit 
its railroad highways to be used so as to unduly pro- 
mote the growth and prosperity of one city as against 
another, by charging more to the nearer point, it is 
within the proper sphere of Congress to prohibit abso- 
lutely and completely the pursuance of such policy by 
the railroads. Congress, however has not seen fit to 
do this. Out of consideration for the claims of the car- 
riers, and out of respect for those policies under which 
our commerce has grown, Congress has permitted ex- 
ceptions to be made to its general policy, when justifi- 
cation is shown therefor. It is not conceivable, however, 
that in the application of this governmental policy the 
carriers may be permitted to disregard any of the pro- 
hibitions of the law. It would seem, therefore, funda- 
mental in the enforcement of the fourth section that 
a carrier shall make proof, not only of water com- 
petition, as in this case, but of the reasonableness of 
the rates applied to intermediate points. 


To what extent, then, should the Southern Pacific 
Company be relieved from the command that it shall 
charge no more to points such as Talent, Medford and 
Ashland than it charges to Portland? Assuming that 
it is demonstrated that the rate from San Francisco 
to Portland is below the normal, we conclude that-while 
the carrier may make its rates base upon Portland it 
May not make rates whieh shall be unreasonable for 
the haul given. As said before, the theory of the carrier 
seems to be that any rate into southern Oregon from 
San Francisco which bases upon Portland’s rate is justi- 
fiable because Portland is upon the water and the 
Portland rate is made somewhat with respect to water 
competition. By this method, however, it can be seen 
that the rate to Portland plus the rate back might make 
a rate that would be ridiculously high and yet would 
be made upon a water competitive rate to a more dis- 
tant point. To this general question no further con- 
sideration need be given, the view of the Commission 
having been emphatically expressed in the Intermoun- 
tain cases, 21 I. C. C. Rep., 329, 400. 


In making rates to the intermediate points based 
upon the more distant point the carrier should give to 
the intermediate point the benefit of the Portland rate 
plus the local back, for more than this would certainly 
be unjust. A combination of locals may not be ex- 
ceeded even when the locals are in part a duplicate of 
each other. This combination, however, is exceeded to 
many points in Oregon. Moreover, the back-haul rate 
which is added to the long-distance rate as a basis for 
the rate to the intermediate point, if permitted as a 
factor, must conform to the restrictions of the act as 
to reasonableness. 


The Commission has made investigation into the 
rates to points in southern Oregon and finds them to 
be excessive and unreasonable in themselves, thereby 
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emphasizing the discrimination between such points ang 
Portland. 


Discrimination. 

Even if the preceding conditions are met, the carrier 
should not unduly discriminate between its nearer ang 
farther points, and by this is meant that it shall follow 
no different policy with respect to one. point from that 
which it follows toward all other points similarly sit. 
uated. A railroad is justified under the law in discrim. 
inating in favor of one city as against another if they 
are so differently circumstanced that at one point trans. 
portation forces aré brought into play which are not 
or can not be exercised at another point. But a carrier 
is not justified in deliberately adopting a policy of pref. 
erence toward one city as against another. Only the 
preference or advantage that is due is justifiable, and 
that advantage which is bestowed upon a city by the 
mere policy of the carrier and not by reason of actual 
difference in condition is undue. If one city is on the 
water and can operate boats to another city, it has an 
advantage which the rail carriers between the same 
points may recognize without violating the prohibition 
against undue preference. So if the water points at one 
end of a line are grouped, the water points at the other 
end of.the line should be likewise grouped or the infiu- 
ence of the water recognized. Railroad policy must be 
consistent. This is, roughly, the meaning of the third 
section of the act. 


Let us now see what the real situation is as to the 
rates covered by this application. The railroad has 
shown water competition between San Francisco and 
Portland. But it makes the same rates from many other 
points, some on the Bay of San Francisco and some 
on rivers flowing into the bay and some inland. It was 
shown that there was a water carrier between San Fran- 
cisco and Portland, but there is no showing that there 
is direct water competition between any of the other 
points and Portland, although it is a matter within our 
knowledge that by transshipment at San Francisco traf: 
fic can move by water from most of the points involved 
to Portland. The carrier has failed to justify, nor has 
it attempted to justify, rates from bay and river points 
to Portland the same as from San Francisco. 


While extending San Francisco-Portland rates to bay 
and river points on the south, the carrier does not ex 
tend San Francisco-Portland rates to points on the Wil- 
lamette River on the north. If there is reason for treat: 
ing the southern points in a group, why should that 
same policy not be applied to the northern points’? Of 
this there is no explanation offered by the carrier. Sac 
ramento has the same rate to Portland that San [ran- 
cisco has. Sacramento has the same first class rate t0 
Oregon City, Salem, Albany, Eugene and Roseburg, but 
to Medford Sacramento has a lower rate than San [rat- 
cisco. What is the explanation of this? On that question 
the carrier is silent. Can it be that Sacramento is given 
the benefit of its nearer distance to Medford while being 
at the same time given the full benefit of the San Fral- 
cisco rate not only to Portland but to other Willamette 
Valley cities? 

Albany is situated 80 miles to the south of Port!and, 
approximately the same distance down the Willamette 
River that Sacramento is from San Francisco. The rate 
from Sacramento to Portland is the same as the rate 


from San Francisco to Portland. The rate from Sacra 
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mento to Albany is also the same as from San Francisco 
io Albany. But the rate from Albany to San Francisco 
is 15 cents less than the rate from Albany to Sacramento. 
There is no reason given for this difference. Is not 
the competition between San Francisco and Sacramento 
upon freight going by water from Albany through Port- 
land and destined to Sacramento as strong and effective 
as competition from Sacramento to San Francisco upon 
freight going by water from Sacramento through San 
Francisco and Portland to Albany? That is to say, if 
the rate is the same northbound, why should it not be 
the same southbound? Furthermore, if the Southern 
Pacific Company makes no differential between Sacra- 
mento and San Francisco on traffic moving to Portland, 
why it should make a differential on traffic moving to 
San Francisco from Oregon City and Portland? Here 
is a violation of the long and short haul clause entirely 
unexplained. 

In view of the condition here presented, we must 
find that the carrier has not justified the rate situation 
presented in its tariff in these respects: 

(1) The application of the same rates from other 
points upon San Francisco Bay and points inland to 
Portland as are extended from San Francisco. 

(2) The application of higher rates southbound from 
Portland to points inland than to San Francisco. 

(3) The application of higher rates to points on the 
Willamette River on traffic northbound from San Fran- 
cisco than are applied on traffic southbound from Port- 
land to points on the Sacramento River. 

(4) The application of rates from San Francisco 
that are higher to points between San Francisco and 
Portland than the combination of locals on Portland. 

(5) The application of unreasonably higher rates at 
intermediate points. 

Instead, however, of denying the application of the 
carrier, we shall give permission for it to make a further 
showing under its application in accordance with the 
views herein expressed as to the requirements of the law. 





ORDER. 

This case having been duly heard, and investigation 
of the matters and things involved having been had, and 
the Commission having, on the date hereof, made and 
filed a report containing its findings of fact and con- 
clusions thereon, which said report is hereby referred to 
and made a part hereof: 

It is ordered, That the above-named petitioner be, 
and it is hereby, notified that a hearing with reference 
to the above-named application will be held at the office 
of this Commission in Washington, D. C., on March 4, 
1912, at 10 o’clock in the forenoon, at which time and 
Place said petitioner may present such testimony as may 
be pertinent relative to the rate situations numbered p 
2,3, 4 and 5, as described in the concluding paragraphs 
of the said report of the Commission. 


Company Material Transportation 


OPINION NO. 1772 
Decided February 13, 1912. 
Report of the Commission, 
CLARK, Commissioner: 
The Commission has had occasion to decide several 
cases involving claims for reparation in connection with 
shipments of. property of, or intended for the use of, a 
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carrier subject to the act, and which was transported by 
one or more other carriers. 


From numerous inquiries and complaints, in which 
damages have been claimed, due to misrouting, it ap- 
pears that more or less of misunderstanding has arisen 
in connection with expressions made with regard to 
some particular case, which expressions have apparently 
been taken by some as modifying or superseding pre- 
vious expressions, general in character and application, 
contained in our conference rulings. We take this means, 
therefore, of attempting to clear up such misunderstand- 
ings. The rulings herein referred to are those contained 
in the Commission’s Conference Rulings Bulletin No. 5. 


On September 15, 1906, we decided, rule 207, that 
nothing but money can lawfully be received or accepted 
in payment for transportation subject to the act, whether 
of passengers or property, or for any service in con- 
nection therewith. That ruling has been fully sustained 
by the courts. 

On November 18, 1907, we decided, rule 9, that where 
stock in one railway company is owned by another rail- 
way, but both maintain separate organizations and report 
separately to the Commission, they may not lawfully 
carry freight free for each other. 

On February 8, 1909, rule 143, in an instance where 
the initial carrier disregarded routing instructions for a 
shipment which was consigned to a private person, but 
was in fact the property of a connecting line which, 
under the routing designated, could have hauled it from 
the junction point indicated in the instructions, we held 
that a carrier accepting a shipment with specific routing 
instructions must move the traffic in accordance there- 
with or bear the damages arising out of its departure 
from those instructions. 

No November 13, 1908, rule 225, we decided that 
under the law a carrier, or a person or corporation op. 
erating a railroad or other transportation line, may not, 
as a shipper over the lines of another carrier, be given 
any preference in the application of tariff rates on inter- 
state shipments, but it may lawfully and properly take 
advantage of legal tariff joint rates, applying to a con- 
venient junction or other point on its own line, provided 
such shipments are consigned through to such point from 
point of origin and are, in good faith, sent to such billed 
destination. In this ruling we said: 


When a carrier is the consignee of a shipment of its own 
property which moves under a joint rate, and is to participate 
in the haul of same via its own line, routing instructions of 
consignor to a specified junction point on the line of consignee, 
carrier must be observed. 


The words “of its own property” were not there 
used with reference to the technical or actual ownership 
of the property during transportation; they were in- 
tended to refer to property actually owned by the carrier, 
or in good faith purchased or contracted for for its own 
use. In In the Matter of Restricted Rates, 20 I. C. C. 
Rep., 426, we held that preferential rates on property 
consigned to or intended for the use of a railroad, lower 
than those accorded to other shippers of the same com- 
modities between the same points, were unlawful. 

To all of the above rulings we still adhere, but now, 
as when they were made with the understanding that 
they apply only to bona fide transactions made and car- 
ried out in good faith. They were not originally in- 
tended and are not now intended as opportunities or 
cloaks for any practices, which in purpose or in effect 
result directly or indirectly in departure from lawful 
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tariff rates and charges, or under which a carrier as a 
shipper over the line of another carrier is given any 
preference over any other shipper of the same com- 
modity between the same points. 


Some of the individual cases hereinbefore referred 
to disclosed questionable features or practices which were 
animadwerted upon or condemned. 


A carrier as a shipper over the lines of another 
carrier may not have any preference in the application 
of transportation rates and charges. Conversely, it may 
have the same privileges under the tariffs as any other 
shipper. Firms and individuals have an undoubted right 
to enter into contracts of purchase and sale under which 
the consignor pays an agreed portion of the transporta- 
tion charges and the purchaser or consignee another 
portion of those charges. A carrier as a shipper has 
the same right. Under the law and the long-established 
custom a carrier has the right to require prepayment 
of its charges, or to transport the freight and collect all 
of such charges on delivery thereof, or to accept part 


of the charges in prepayment and collect the remainder 
upon delivery. 


The contract of purchase and sale of the property 
shipped and the actual or technical ownership of it at 
the time it is shipped or during the transportation are 
not matters of importance or concern, so long as such 
contracts and ownership are not resorted to or permitted 
to be cloaks or excuses for effecting, either directly or 
indirectly, evasion of or departure from lawful tariff 
rates, rules and charges. Any attempt to evade the law 
or to apply the rulings of the Commission to other than 
bona fide transactions in good faith, or in other than 
their clear intent and purpose, will, of course, be treated 
and dealt with in accordance with the facts in the case. 

In some cases of misrouting damages are claimed 
by the consignor and in some instances by the consignee 
carrier. If the consignee carrier has been damaged by 
being deprived of the opportunity of a haul and a divi- 
sion of earnings on its property, manifestly the measure 
of those damages is not the full division of the rate, 
because it would have cost that carrier something to 
perform the haul. The difficulty of accurately determin- 
ing the difference between what it would have earned 
and what it would have cost it to perform the service 
is obvious. 

The proportions in which the transportation charges 
will be borne by the vendor, who is presumably the 
consignor, and the consignee carrier are doubtless re- 
flected in the contract purchase price, and in order that 
confusion and controversy may be avoided, that ques- 
tions of damages may be simplified and that findings 
with relation thereto may be definite and certain, we 
think that property of a carrier as described herein 
should be consigned to that carrier, or to that carrier 
in care of a named individual, at the designated and 
agreed point of delivery. It would also be manifestly 
helpful if the contract of purchase.and sale provides 
that the vendor or consignor shall bear a certain specified 
part of the transportation charges, provided the property 
is transported by a designated route or junction point, 
but that if it is not so transported the entire trans- 
portation charges will be borne by the vendor or con- 
signor. If this is done damages due to misrouting are 
clearly damages to the vendor or consignor caused by 
the carrier responsible for the misrouting, and the meas- 
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ure of those damages could be accurately computed as 
the difference between the transportation charges paid 
by the vendor or consignor and what he would have 
paid if the routing instructions had been observed. The 
difficulties hereinbefore noted of determining the dam. 
age to the consignee carrier would be obviated. 

We think this plan should commend itself so highly 
as to effect its adoption universally. 


Crude Oil Rate Unreasonable 


OPINION NO. 1757 


No. 4028. 
HUMBOLDT REFINING COMPANY 
Vs. 
MISSOURI, KANSAS & TEXAS RAILWAY COMPANY 
ET AL. 


Submitted July 24, 1911. Decided February 5, 1912. 


Rate of 36 cents per 100 pounds for the transportation of crude 
petroleum oil in tank cars from Sapulpa, Okla., to Humboldt, 
Kan., found to have been unreasonable. Reparation 
awarded. 


E. G. Gard for complainant. 

J. W. Allen for Missouri, Kansas & Texas Railway 
Company. 

Fred H. Wood for St. Louis & San Francisco Rail- 
road Company. 


Report of the Commission, 
BY THE COMMISSION: 

The complainant is a corporation engaged in the 
refining of petroleum oil at Humboldt, Kan. In its peti- 
tion, filed April 21, 1911, it alleges that an unreasonable 
rate was charged it by defendants for the transportation 
of two carloads of crude petroleum oil from Sapulpa, 
Okla., to Humboldt, Kan., and asks reparation. 


The oil was purchased by complainant f. o. b. at 
Sapulpa and was shipped, February 18, 1911, in two tank 
cars, the weight being 87,320 pounds on each car. The 
bills of lading, prepared by the shipper, described the 
shipments as fuel oil and carried the following routing 
instructions: “Frisco & M. K. & T., Vinita.” Upon the 
arrival of the shipments at destination charges were 
paid by complainant in the sum of $628.70, based on 4 
rate of 36 cents per 100 pounds. 


The St. Louis & San Francisco Railroad connects 
with the Missouri, Kansas & Texas Railway at Vinita 
and at Oswego, and a shipment from Sapulpa to Hum: 
boldt might be interchanged at either of these points. 
The first-named carrier gets a haul of 77 miles to Vinita 
and 144 miles to Oswego. There was in force at the 
time of shipment a joint commodity rate of 12 cents, 
applicable through the Oswego junction, but not by way 
of Vinita. This rate was restricted to shipments of crude 
oil. The defendants claim that fuel oil is a residuum 
of the oil that has been refined, and therefore must be 
classified under “petroleum oil and its products,” upot 
which the rate was 36 cents via the route of movement. 
This same rate of 36 cents was applicable on either 
crude oil or fuel oil when shipped by way of Vinita. 


The shipper of the oil testified that the commodity 
shipped was crude oil, that it had received no treatment 
beyond being pumped out of the ground and into storage 
tanks. It had been described as fuel oil, he said, merely 
because the crude is sometimes used for fuel purposes, 
and it had been the shipper’s custom to so describe it. 
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It appears from the evidence that the commodity shipped 
was crude oil and that the complainant should have 
paid the rate applicable to crude oil. 

The shipping clerk who prepared the bills of lading 
testified that when he received the order to ship the 
ears, after reference to a map, he concluded that the 
route via Vinita was the more direct, and accordingly 
made out his bills of lading showing routing via “Frisco 
& M. K. & T., Vinita;” but, understanding that there 
was a 12-cent rate, and wishing to be sure that it ap- 
plied via Vinita, he consulted the billing clerk in the 
jocal freight office of the St. Louis & San Francisco, and 
was advised to route the cars in care of the Missouri, 
Kansas & Texas at Vinita. This is denied on behalf ot 
the carrier, and the testimony as to what information 
was in fact communicated to the shipper by the rail- 
road’s representative is in conflict. Whatever may have 
been the shipping clerk’s understanding, after this con- 
ference, as to the rates applicable, the fact remains that 
the shipments moved according to his instructions, and 
upon the record we cannot say that the initial carrier 
misrouted them. 

However, complainant’s case does not rest solely 
upon the claim that the carrier’s agent was responsible 
for the misrouting. The petition alleges that the rate 
charged, which we find was lawfully applicable, is grossly 
unreasonable and unfair. In support of this latter charge 
the complainant refers to defendant’s own tariffs, citing 
the fact that from Sapulpa to Atchison, Kan., Kansas 
City and Sugar Creek, Mo., involving a-haul through 
Vinita, the rate was only 13 cents, and that five months 
after the shipments here in question moved that rate 
was reduced to 10 cents. It also refers to the fact that 
the rate from Bartlesville, Okla., on the Missouri, Kan- 
sas & Texas Railway, to Kansas City, Kan., was only 
10 cents. 

The distance from Sapulpa to Humboldt is 163 miles 
via Vinita, while via Oswego it is 194 miles. The St. 
Louis & San Francisco has a haul of about 144 miles 
to Oswego, while the haul to Vinita, which is included 
in the haul to Oswego, is 77 miles. From Vinita to 
Humboldt via the Missouri, Kansas & Texas Railway 
the distance is 86 miles. Our examination of the tariffs 
discloses that at the time of the movement there was 
a specific rate of 12 cents on crude oil from Sapulpa 
to Humboldt, applicable only via Oswego. Via the route 
through Vinita there was no joint rate, either class or 
commodity. Under the classification crude oil in tank 
cars was rated fifth class. The tariff of the St. Louis 
& San Francisco named fifth class rate of 24 cents for 
distances from 75 to 85 miles, applicable on interstate 
traffic; for the same distance “locally between stations 
in Oklahoma” it named a rate of 22 cents. By supple- 
ment effective March 18, 1911, less than a month after 
these shipments moved, a distance commodity rate of 
8 cents was established from Sapulpa to Vinita, ap- 
Plicable on interstate traffic, and that rate is still main- 
tained. At the time of movement the Missouri, Kansas 
& Texas Railway maintained a commodity rate of 12 
cents from Vinita to Humboldt. Thus the sum of the 
intermediate rates was 36 cents, as charged. By the 
alternative provisions of a tariff of the Missouri, Kansas 
& Texas Railway, effective March 30, 1911, a distance 
commodity rate of 8 cents became applicable from Vinita 
to Humboldt. Thus on March 30, 1911, the sum of the 
intermediate rates became 16 cents, and this is still the 
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sum of the intermediate rates. The 12-cent rate via 
Oswego yields revenue of 1.2 cents per ton per mile, 
while the 36-cent combination via Vinita yielded 4.4 
cents. The 24-cent factor, Sapulpa to Vinita, yielded 
6.23 cents per ton-mile. The present combination rate 
via Vinita yields nearly 2 cents per ton-mile. 

Upon consideration of all the facts and circumstances 
we are of opinion, and find, that a rate of 36 cents per 
100 pounds for the transportation of crude petroleum oil 
in tank cars from Sapulpa, Okla., to Humboldt, Kan., over 
defendants’ lines via Vinita, Okla., was unjust and un- 
reasonable to the extent it exceeded the aggregate of 
the present intermediate rates, which is 16 cents. We 
further find that for the transportation of the shipments 
as hereinbefore stated, the complainant paid charges at 
the rate of 36 cents per 100 pounds, herein found to 
have been unreasonable; that it has been damaged to 
the extent of the difference between the amount which 
it did pay and the amount which it would have paid 
had the rate found to have been reasonable been applied; 
and that it is, therefore, entitled to an award of rep- 
aration in the sum of $349.28, with interest from Feb- 
ruary 238, 1911. Inasmuch as there is a satisfactory 
through route and joint rate via Oswego, it is unneces- 
sary to fix any rate for the future via Vinita. An order 
will be entered in conformity with the conclusions herein 
announced. 





ORDER. 

This case being at issue upon complaint and an- 
swers on file, and having been duly heard and submitted 
by the parties, and full investigation of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a report con- 
taining its findings of fact and conclusions thereon, which 
said report is hereby referred to and made a part hereof: 

It is ordered, That the above-named defendants be, 
and they are hereby, authorized and directed to pay 
unto complainant, the Humboldt Refining Company, on 
or before the ist day of April, 1912, the sum of $349.28, 
with interest thereon at the rate of 6 per cent per 
annum from the 23d day of February, 1911, as reparation 
for an unreasonable rate charged for the transportation 
of two carloads of crude petroleum oil from Sapulpa, 
Okla., to Humboldt, Kan., which rate so charged has 
been found by this Commission to have been unreason- 
able, as more fully and at large appears in and by said 
report of the Commission. 


Switching Charge Reparation 


OPINION NO. 1761 


No. 4072. 
SWIFT & COMPANY 
vs. 


MISSOURI PACIFIC RAILWAY COMPANY ET AL. 


Submitted June 28, 1911. Decided February 5, 1912. 


During the period covered by this complaint the Missouri Pacific 
Railway Company absorbed switching charges on cars con- 
taining less-than-carload freight, in lots of 6,000 pounds or 
more, received from connecting carriers within the switch- 
ing limits of Kansas City, Mo., destined to Missouri Pacific 
freight houses or warehouses and thence forwarded to 
points on its line, but it did not absorb such switching 
charges on cars handled through its train yards; Held, That 
said arrangement resulted in unjust discrimination against 
traffic handled through its train yards. Reparation awarded. 


Albert H. Veeder, Henry Veeder and Maurice Weigle 
for complainant. 
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James C, Jeffery and H. J. Campbell for Missouri 
Pacific Railway Company. 

W. F. Dickinson and Wallace T. Hughes for Chicago, 
Rock Island & Pacific Railway Company. 


Report of the Commission. 
BY THE COMMISSION: 

The complainant is a corporation engaged in the 
manufacture of packing-house products at Kansas City, 
Kan. By petition, filed May 4, 1911, it alleges that un- 
reasonable and unjustly discriminatory switching charges 
were assessed by defendants on certain shipments of 
packing-house products which moved between October, 
1907, and February, 1908, from Kansas City, Kan., to 
the train yards of the Missouri Pacific Railway Company 
at Kansas City, Mo. The claim was first filed with the 
Commission September 2, 1909. Reparation is asked. 

Complainant’s packing house is on the tracks of the 
Chicago, Rock Island & Pacific Railway in Kansas City, 
Kan. The shipments covered by the petition, 86 in 
number, were delivered by the Rock Island to the Mis- 
souri Pacific Railway within the switching limits of 
Kansas City, for delivery at the train yards of the latter 
carrier, and subsequent shipment over that line. 

At the times of shipment the Missouri Pacific pub- 
lished a rule which provided for the absorption of switch- 
ing charges on cars containing less-than-carload freight, 
in lots of 6,000 pounds or over, received from connecting 
carriers within the switching limits of Kansas City, when 
such cars were destined to the Missouri Pacific freight 
houses or warehouses in that city and thence forwarded 
over the lines of said carrier. Effective February 17, 
1908, this provision was amended by the Missouri Pacific 
Railway to cover movements to the train yards as well 
as to freight stations and warehouses. 

The freight houses, warehouses, and the train yards 
are adjacent to each other, and the haul to the train 
yards is slightly shorter and involves somewhat less 
handling of the cars. The shipments in question were 
loaded in so-called “peddler” cars in train order; no 
other goods were contained in the cars; and it was in 
every way more convenient to the carrier to take the 
ears direct to the train yards rather than to handle 
the shipments through the freight houses and thence to 
the train yards. Apparently the cars were handled 
through the train yards for convenience of the carrier 
and not by order of complainant. Upon all the facts of 
record we are of opinion that the nonabsorption of the 
switching charges in this case constituted an unjust dis- 
crimination against this complainant and its traffic. 

We find that between October 22, 1907, and Feb- 
ruary 15, 1908, complainant shipped from its warehouse 
in Kansas City, Kan., to the train yards of the Missouri 
Pacific Railway Company in Kansas City, Mo., over the 
lines of defendant carriers, 86 cars containing less-than- 
carload shipments of packing-house products in lots of 
6,000 pounds or more, which were forwarded to points 
on the line of that defendant; that switching charges 
aggregating $258 were collected from complainant on 
these cars; that the switching charges so collected con- 
stituted an unjust discrimination against this complainant 
and its said traffic, and that it was thereby damaged in the 
amount of said.charges; and that complainant is therefore 
entitled to reparation in the sum of $258, with interest 
from May 15, 1908. The Chicago, Rock Island & Pacific 
Railway Company took part in the movement of these 
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cars, but inasmuch as the switching charges should have 
been absorbed by the Missouri Pacific Railway Company, 
no order will be made as to the former carrier. 





ORDER. 

This case being at issue upon complaint and ap. 
swers on file, and having been duly heard and submitted 
by the parties, and full investigation of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a report con. 
taining its findings of fact and conclusions thereon, which 
said report is hereby referred to and made a patr hereof: 

It is ordered, That defendant the Missouri Pacific 
Railway Company be, and it is hereby, authorized and 
directed to pay unto complainant, Swift & Co., on or 
before the ist day of April, 1912, the sum of $258, with 
interest thereon at the rate of 6 per cent per annum 
from May 15, 1908, as reparation for an unjust discrim- 
inatory charge made for switching 86 cars containing 
shipments of packing-house products, which said charge 
has been found by this Commission to have been unjustly 
discriminatory, as more fully and at large appears in 


and by said report of the Commission. 


Salt Rates Not Excessive 


-—— 


OPINION NO. 1767 
No. 3405. 
BOARD OF RAILROAD COMMISSIONERS OF THE 
STATE OF KANSAS. 
vs. 
ATCHISON, TOPEKA & SANTA FE RAILWAY COM- 
PANY ET AL. 
Submitted January 12, 1912. Decided February 5, 1912 
1. Rates on salt from the Kansas field to points between the 


Mississippi and the Missouri rivers found not to be un- 
reasonable in and of themselves. Considering the whole 
situation, they are, perhaps, sufficiently high but cannot 
be pronounced excessive. 

2. These rates are not found to be unduly high in comparison 
with corresponding rates from the Michigan field to the 
same points. 

3. The Wabash Railroad Company will be required to cease 
and desist from the discrimination now arising out of the 
maintenance from Detroit to St. Louis of the 9-cent rate 


upon bulk salt. 


4. Applications for relief from the operation of the fourth sec- 
tion in regard to these salt rates set down for further 
investigation. 


John Marshall, John S. Dawson, John T. White and 
E. H. Hogueland for complainant. 

A. E. Helm for Hutchinson (Kan.) Salt Company, and 
others, interveners. 

Walter E. McCornack for Detroit Salt Company, Dia 
mond Crystal Salt Company, and others, interveners. 

W. -F. Dickinson and Wallace T. Hughes for Chicago, 
Rock Island & Pacific Railway Company. 

N. S. Brown, W. C. Maxwell, W. H. Wylie and H. ©. 
Watts for Wabash Railroad Company. 

A. A. Hurd, T. J. Norton and J. R. Koontz for Atchi- 
son, Topeka & Santa Fe Railway Company. 

Martin L. Clardy, H. G. Herbel, James C. Jeffery, 
Herbert J. Campbell and B. M. Flippin for Missouri 
Pacific Railway Company. 

Cc. C. Wright for Chicago & Northwestern Railway 
Company and Chicago, St. Paul, Minneapolis & Omaha 
Railway Company. 

Hale Holden and George H. Crosby for Chicago, Bur- 
lington & Quincy Railroad Company. 
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Fr. G. Wright for Chicago, Milwaukee & St. : Paul 
Railway Company. 

J. W. Allen for Missouri, Kansas & Texas Railway 
Company. 

Fred H. Wood and F, C. Dumbeck for St. Louis & 
San Francisco Railroad Company. 

F. C. Dillard, H. A. Scandrett, B. W. Scandrett and 
H. G. Kaill for Union Pacific Railroad Company. 


Report of the Commission. 
PROUTY, Chairman: 

This proceding involves the relative distributive rates 
on salt from the Kansas as compared with the Michigan 
field into intermediate territory. The situation” will be 
best understood by a glance at the accompanying map. 
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The Kansas salt field extends about 120 miles north 
and south by some 60 miles east and west. Hutchinson 
is situated near the center of this field and may be 
selécted as typical of the whole field. Rates from all 
points of production in this field to the disputed ter- 
ritory are the same, there being therefore no competition 


in the rate between different points of production in this 
field. 


The Michigan field covers nearly the entire lower 
peninsula of the state of Michigan, extensive salt works 
being located at Ludington, Manistee, Bay City, Port 
Huron, Detroit, Saginaw and some other points. This 
field is therefore more extensive than the Kansas field. 
Rates at the present time are substantially the same 
from all points in the Michigan field to the destinations 
in controversy; but, owing to conditions of transporta- 
tion, which will be later referred to, there has been in 
the past active competition in rates between the Michi- 
gan points of production themselves, which has produced, 
at times, differences in those rates, some vestiges of 
Which still remain. 

It will be seen by reference to the map that as salt 
moves from the Kansas field east and northeast it meets 
Salt moving from the Michigan field in the opposite 
direction, the debatable ground being, roughly speaking, 
between the Mississippi and the Missouri rivers. The 
cost of producing salt in Kansas and Michigan is sub- 
stantially the same. The quality of the salt is about 
the same, although this record indicates that at the same 
Price the Michigan salt sells somewhat more freely. 
Whether, therefore, this intermediate territory shall be 
Supplied from Kansas or Michigan depends mainly upon 
the rate of transportation. 
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This proceeding is instituted by the Kansas railroad 
commission in the interest of the salt producers of that 
state, and the complaint is: 

1. That the rates from the Kansas field into this 
disputed territory are unreasonable in and of themselves. 

2. That these rates are unduly high in comparison 
with corresponding rates from the Michigan field. 

Certain salt producers in Kansas have intervened in 
favor of the prayer of the complaint, and certain pro- 
ducers in the Michigan field against it, so that the whole 
situation is before us. 


In support of its contentions, the complainant relies 
first and largely upon the fact that under the present 
rates Kansas producers are not only unable to increase 
their production, but cannot even maintain that of recent 
years, while production in the rival Michigan field is 
increasing; and this phase of the case may be referred 
to before proceding to a discussion of the rates them- 
selves. 


This record does not show in a very satisfactory 
way the relative production of these two fields, past and 
present. When this same matter was before the Com- 
mission in 1891 it appeared that production in the Kan- 
sas field was about 1,000,000 barrels annually, as com- 
pared with 4,000,000 barrels in the Michigan field, while 
it now appears that in 1909 the corresponding figures 
were 2,500,000 Kansas, 6,000,000 Michigan. If, therefore, 
we compare the present with 20 years ago, the per- 
centage of dévelopment has been in favor of Kansas. 


It is said, however, that in 1891 the Kansas field 
was in its infancy, and this record indicates that for 
the last few years there has been little increase in the 
Kansas field, while Michigan production ras shown a 
It is suggested that this is due, not 
to any undue advantage which Michigan enjoys into 
this territory, but rather to the fact that other sources 
of production have been developed to the south and west 
of Kaasas, which have limited its market in those di- 
rections. 


This Commission has often said that it cannot re- 
quire of carriers the establishment of rates which will 
guarantee to a shipper the profitable conduct of his 
business. The railway may not impose an unreasonable 
transportation charge merely because the business of the 
shipper is so profitable that he can pay it; nor, con- 
versely, can the shipper demand that an unreasonably 
low charge shall be accorded him simply because the 
profits of his business have shrunk to a point where they 
are no longer sufficient. 


The effect of a rate ugon commercial conditions, 
whether an industry can exist under particular rates or 
a particular adjustment of rates, are matters of conse- 
quence, and facts tending to show these circumstances 
and conditions are always pertinent. But they are only 
a single factor in determining the fundamental question. 
A narrowing market, increased cost of production, over- 
production, and many other considerations may render 
an industry unprofitable, without showing the freight rate 
to be unreasonable. 

A reduction in the rate on salt from the Kansas 
field to these points in controversy would not increase 
to any appreciable extent the total amount of salt con- 
sumed, but a reduction from the Kansas field with no 
corresponding change from the Michigan field would 
throw the business to the complaining interests. The 
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question is not what rate the traffic will bear, for the 
rate is already sufficiently low to move the traffic to its 
limit from either Kansas or Michigan, but is rather one 
of relative adjustment. Kansas shippers have a right 
to demand of these defendants who serve them rates 
which are first of all reasonable in and of themselves, 
and, next, rates which, in so far as these defendants can 
properly contro] the situation, are fairly adjusted with 
respect to these rival fields of production. 


The inherent reasonableness of the rates in contro- 
versy will be first considered. 


The original complaint directed attention especially 
to the rate from the Kansas field to St. Louis. That 
rate then was and now is 13% cents per 100 pounds for 
a distance of approximately 500 miles. Is that unreason- 
able per se? 


Salt is very desirable traffic from a transportation 
standpoint. It loads heavily, is not liable to loss or 
damage in transit, can be handled at the convenience of 
the carrier and affords a uniform business. Its value is 
comparatively little, being from $1.50 to $2 per ton at 
the point of production. While not consumed as largely 
as coal, cement, brick and similar commodities, and while 
therefore the freight rate is not so noticeable, it is an 
article of universal and necessary consumption. All these 
considerations call for a low rate of transportation, and 
have been repeatedly recognized by this Commission. It 
is also true that the ability of a particular producer to 
sell in a given market has depended largely upon the 
cost of transportation, and this in turn has operated to 
force down rates generally, so that salt rates in this 
territory, certainly, have been established by the volun- 
tary action of the carriers at a low level. Notwithstand- 
ing, however, all these considerations which make for: a 
low charge in the handling of this commodity, we are 
unable, upon any theory, to hold that a rate which pays 
only 5 mills per ton-mile is unreasonable in and of itself. 
While this record shows that lower rates have been 
maintained in the past under stress of* competition and 
are in some cases being maintained to-day, and while if 
a carrier maintains a lower rate in favor of one locality 
it may perhaps be required to accord similar treatment 
to some other locality, we cannot hold that the main- 
tenance of this rate is inherently unreasonable. 

The rates established by the state commissions in 
the two states through which this transportation is 
mainly conducted are instructive. They cannot be given 
for distances as great as that involved in the St. Louis 
rate, but for 400 miles they are: Missouri, 15% cents; 
Kansas, 15% cents. x 

While the attack of the complaint is mainly directed 
against the St. Louis rate, the intervening petitions put 
in issue rates from the Kansas field to Mississippi River 
crossings north of St. Louis, and these should also be 
referred to. 

It will be noted from the map that Hutchinson lies 
nearly due west of St. Louis. Since the course of the 
Mississippi River is nearly north and south, it follows 
that the upper crossings are farther from the Kansas 
field in an air line than is St. Louis, and, although the 
actual mileage from Hutchinson to some of the more 
northerly crossings is less than to St. Louis, the average 
from the entire Karisas field would ordinarily be greater. 
Having reference to distance, therefore, the rate to the 
upper crossings might well be somewhat higher than to 
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St. Louis. Those rates are the same to Hannibal ang 
Quincy, 15 cents to Keokuk and Fort Madison, and 18 
cents to Burlington, Davenport, Clinton and Dubuque. 
The distance from Hutchinson to Dubuque is 610 miles, 
as compared with 500 to St. Louis. 


Considered as a whole, the increase to the upper 
crossings where it occurs seems to be fairly justified by 
an increase in distance over St. Louis, and we hold, with 
regpect to all these Mississippi River rates, that they 
are not unreasonable per se. Considering the whole sit- 
uation, they are perhaps sufficiently high, but cannot be 
pronounced excessive: 


This proceeding also puts in issue rates at interior 
points in Iowa and Missouri, and these rates are some- 
times slightly higher than those to the Mississippi River, 
although the distance is somewhat less. 

While the reasonableness of rates from the Kansas 
field to points west of the Mississippi River is put in 
issue, but little, if any, attention was directed to those 
rates. They are in many cases blanket rates, the same 
from both the Kansas and the Michigan fields, so that 
the same rate applies through a considerable variation 
in distance. It is quite probable that some of these 
rates might, upon detailed examination, be found ex- 
cessive, but there is nothing in this record upon which 
we can base an intelligent opinion, nor do we feel called 
upon at this time to examine the rate from the Kansas 
field to each one of these numerous points, Without 
prejudice to the right to find upon fuller investigation 
that some of these charges may be excessive, we do not 
at this time find that the charge of unreasonableness is 
sustained in any of the cases covered by this complaint. 


While the Kansas interests have alleged that these 
rates to the Mississippi River from the Kansas field are 
excessive and have insisted upon that claim, it is evi- 
dent that this is not the real objective point. The 
Kansas producer is interested not in the absolute rate 
from his field to this intermediate territory, but in the 
relative rate made from his plant as compared with that 
from the plant of his Michigan competitor. As already 
suggested, a few cents more or less in the rate from the 
Kansas field does not increase or diminish the total 
amount of salt consumed, but it may absolutely determine 
whether that salt shall be produced in Kansas or in 
Michigan. The real purpose of this proceeding is to 
secure a readjustment of rates between these competing 
fields. 


At the date when this complaint was filed rates upon 
package salt from Detroit to St. Louis were, for local 
consumption, 11% cents; when for beyond, 8% cents. 
There was also a rate on bulk salt of 7% cents. The 
distance from Detroit to St. Louis is almost exactly the 
same as from Hutchinson, from which the lowest avail- 
able rate was 13% cents; and the Kansas producer it 
sisted that if these rates were maintained from Detroit, 
then the rate from the Kansas field was too high and 
should be reduced. The St. Louis rate was made the 
principal point of attack, and we may properly inquire 
whether the rates in effect to this market from Detroit 
and from the Kansas field discriminate in favor of De 
troit. 

Since the filing of the complaint, rates from Detroit 
have been advanced and now are upon package salt 11‘ 
cents local, 10 cents proportional; upon bulk salt 9 cents. 
Our discussion will be addressed to the present rates. 
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The defendants urge at the outset that whether the 
adjustment be proper or improper undue discrimination 
cannot be affirmed, for the reason that the carriers which 
make the rate from the Kansas field are not the same 
as those which make that from Detroit. It is well under- 
stood that if the same carrier serving both Kansas and 
Detroit names a lower rate for substantially the same 
distance from Detroit than from Kansas, it must be 
prepared to justify that discrimination, but if carrier A 
serves St. Louis from the Kansas field, while carrier B 
serves that market from the Detroit field, then carrier 
A is not guilty of discrimination because it declines to 
meet the rate established by carrier B. 

The answer of the complainants to this claim of 
the defendants is that the Wabash Railroad, which is 
the short line from Detroit to St. Louis, and which 
names the low rate between those points, also extends 
from Kansas City to St. Louis and joins in the rates 
from the Kansas field to the same market. They point 
to the previous decisions of this Commission in which 
we have held that a carrier which is party to a joint 
rate may be held responsible for that rate and for any 
discrimination which results from its maintenance. 

Two questions would seem to be open to inquiry: 

(a) Is the Wabash Railroad justified in naming its 
present rates from Detroit to St. Louis? 

(b) Does that carrier, or can that carrier so control 
the rate from the Kansas field to St. Louis that it should 
be held answerable for the discrimination which results 
from a failure to reduce that rate to correspond with the 
Detroit rate? 

It will be seen upon a reference to the map that the 
salt-producing points of Michigan are located mainly 
upon the water. They are, upon the western side of 
the peninsula, Manistee and Ludington upon Lake Michi- 
gan, and upon the eastern side, Bay City, Port Huron, 
Wyandotte and Detroit upon Lake Huron. It was said 
in testimony that salt was produced in Michigan, in 
quantities, at but a single interior point, Saginaw, which 
lies in close proximity to the water. 

The distance from Ludington and Manistee to Mil- 
waukee and Chicago is from 100 to 150 miles. It ap- 
pears from this record that salt has for many years been 
transported from these points of production by water to 
both Milwaukee and Chicago. Much of this transporta- 
tion is in boats owned by the producers of the salt; but 
there is to-day, and for some time has been, a regular 
tariff of the Pere Marquette steamers naming a rate of 
2% cents from both these producing points to Milwaukee 
and Chicago. 

While it does not appear under what circumstances 
salt is carried from ports upon Lake Huron to Chicago 
and Milwaukee nor the cost of the transportation, it does 
appear that the salt produced at these Lake Huron ports 
moves mainly by water. The testimony shows that 80 
per cent of all the salt manufactured in Michigan starts 
upon its journey by water, and it was said that 90 per 
cent of the salt going into this contested territory moved 
by lake and rail. 

It cannot, therefore, be doubted and must be as- 
Sumed that this Michigan salt can be laid down in Chi- 
cago or Milwaukee for 2% cents per 100 pounds. The 
cost 6f reaching any particular point of consumption 
cannot exceed the rate from these two railroad centers 
plus 2% cents for the water carriage. 
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The distance from Chicago to St. Louis by the short 
line is 278 miles. Several different lines of railway con- 
nect these great commercial centers, and competition for 
business by these different routes is, and always has 
been, most active. It appears that the rate on salt from 
Chicago to East St. Louis was for a long time 6% cents 
per 100 pounds. The local rate on package salt is now 
9 cents per 100 pounds, the rate on bulk salt the same. 


Detroit is within the Michigan field. The quality of 
the salt produced at that point and the cost of produc- 
tion are substantially the same as at other points, The 
price at which that salt is sold cannot exceed that ob- 
tained for salt produced at other Michigan plants. If 
Detroit salt is to find a market in St. Louis or upon the 
Mississippi River, it must move there at no higher cost 
of transportation than obtains from other Michigan pro- 
ducing points. 


The Wabash Railroad has upon its rails at Detroit 
extensive salt works. If it is to move any part of the 
product of that factory to St. Louis or other Mississippi 
River points, it must make a rate fairly commensurate 
with that from the plants of its competitors, and this 
is precisely what the Wabash Railroad has attempted 
to do in the past and is attempting to do to-day. It in- 
sists that just as the Kansas field is treated as an en- 
tirety in the naming of rates, so shall the Michigan field 
be treated, and that Detroit is a part of that field. 


The cost of transporting salt from Ludington or 
Manistee to Chicago is 2% cents per 100 pounds; from 
Chicago to St. Louis, 9 cents per 100 pounds, making a 
total cost of 11% cents. The present rate from Detroit 
is 11% cents. It is difficult to see how the Wabash road 
can maintain a higher rate from Detroit than it now 
does in view of the competition which it meets from the 
Michigan field by other lines of transportation. Nor can 
it be said that the present rate from Chicago is an un- 
natural or an abnormal one. That rate, considering the 
general level of rates obtaining in the respective terri- 
tories, is not much if any lower than the present rates 
from the Kansas field to Kansas City—not as low as 
the 13%-cent rate from that field to St. Louis. 

Should the Wabash Railroad, under the circumstances 
of this case, be required to insist upon the maintenance 
of as low a rate from Hutchinson to St. Louis as it 
maintains from Detroit to St. Louis? 

It may be questioned, to begin with, whether there 
is to-day any unreasonable disparity in the rates on 
package salt, which are 11% cents from Detroit as 
against 13% cents from Hutchinson. 

While the rate from Detroit is less, although the 
distance is the same, it must be remembered that the 
general level of rates in the territory east of St. Louis 
is much lower than that in territory to the west. In- 
deed, this difference greatly exceeds the difference be- 
tween these rates. For example, the first class rate from 
Hutchinson to St. Louis is $1.19%, while that from 
Detroit is 46 cents. In official classification salt is classi- 
fied as sixth class, and the sixth class rate from Detroit 
to St. Louis is 14 cents. That commodity is not rated in 
the Western Classification, but the lowest rate named 
from Hutchinson to St. Louis upon any class is 22 cents. 

It has been recently held in Sunflower Glass Co. vs. 
A., T. & S. F. Ry. Co., 22 I. C. C. Rep., 391, that this 
difference in transportation conditions may justify a 
lower commodity rate, mile for mile, east than west of 
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the Mississippi River. On the whole, we are inclined 
to the opinion that the difference between these rates on 
package salt from the Bast and from the West is no 
greater than it ought to be under all the circumstances. 


The proportional rate of 10 cents applies upon traffic 
destined for points beyond St. Louis. This Commission 
has in several instances held that a proportional rate 
applying to through traffic might well be lower than the 
corresponding local rate, and we do not find in this 
instance any undue disparity. 


The rate of 9 cents upon bulk salt is the same as 
that from Chicago and is not therefore justified by com- 
petitive conditions. This rate gives to Detroit a distinct 
advantage over other points in the Michigan field and 
over the Kansas field, to which it is not entitled. In 
our opinion, a coresponding rate from the Kansas field 
of 11 cents, with a minimum of 60,000 pounds, would be 
relatively fair, and such a rate would afford better busi- 
ness for the carriers than the present package rate, 
minimum 37,500 pounds, 


Our conclusion is that in the main rates from De- 
troit to St. Louis do not unduly discriminate against the 
Kansas producer, but, assuming that they do, can the 
Wabash Railroad be properly required to correct that 
discrimination? We do not think that it should be, for 
the reason that this carrier does not bear such a rela- 
tion to the rates from Hutchinson to St. Louis that it 
should be properly held responsible for whatever dis- 
crimination may exist in the present relation. 

The Wabash takes up this traffic at Kansas City. It 
can only engage in the transportation from the Kansas 
field in connection with some line operating to Kansas 
City from the West. Were the Wabash disposed to 
reduce the rate from the Kansas field to St. Louis it 
could only do so by sacrificing its own revenue from 
Kansas City to St. Louis to a sufficient extent to bring 
about the desired readjustment. The present rate to the 
Missouri River from the Kansas field is 10 cents, and the 
Wabash must, therefore, if it establishes a rate of 11% 
cents to St. Louis, accept for its transportation service 
from Kansas City 1% cents per 100 pounds. 

The distance from Kansas City and Chicago, re- 
spectively, to St. Louis is almost exactly the same. The 
cost of bringing salt from the Kansas field to Kansas City 
is 10 cents per 100 pounds; the cost of bringing salt from 
the Michigan field to Chicago is 24% cents per 100 pounds. 
How, in this posture, can the Wabash Railroad, extend- 
ing from both Chicago and Kansas City to St. Louis, be 
required to maintain from Chicago and Kansas City 
such rates as will make the through rate from the point 
of production the same? To do this that carrier must 
hame a rate from Kansas City which is 734 cents per 
100 pounds less than from Chicago, although upon every 
consideration the Chicago rate should be the lower. 

There is, in our opinion, undue discrimination upon 


the part of the Wabash Railroad in maintaining the’ 


present rate of 9 cents upon bulk salt. That rate, which 
is the same as the present rate from Chicago. is not 
forced by legitimate competition upon the carrier, and 


_ the Wabash Railroad should either join in establishing a 


corresponding rate from the Kansas field or should ad- 
vance its rate from Detroit. : 

As to all other rates there is no undue discrimina- 
tion, and if there were the. Wabash could hardly be 
called upon to remove the same, since, except as to this 
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bulk-salt rate, it simply accepts a situation which it 
cannot control. There is no similarity between his 
case and that presented in Railroad Commission of Tenn. 
vs. A. A. R. R. Co., 17 I. C. C. Rep., 418, for there the 
lines beyond the Ohio River absolutely dominated the 
situation, and the discrimination could not exist except 
by their voluntary action. 


It has already been noted that the average distance 
from the Kansas field to the upper Mississippi River 
crossings is greater than to St. Louis. Upon the sther 
hand, the distance from the Michigan field yrows less 
as we proceed north from St. Louis. If the Kansas 
field is not entitled to meet the Michigan field upon an 
equality of rate at St. Louis, it is still less entitled to 
do so at Mississippi River points north of St. Louis. 
For example, the distance from Hutchinson to Dubuque, 
the most northerly of these crossings in controversy, is 
610 miles, while the distance from Chicago is but 172 
miles. Rates from the Kansas field increase, as has 
been already noted, from 13% cents at St. Louis to 18 
cents at Dubuque. Rates from the Michigan field are 
13% cents to all Mississippi River crossings north of 
St. Louis. Manifestly, if there is no undue discrimina- 
tion at St. Louis, none exists at the more northerly 
crossings. 


This complaint also puts in issue the justice of the 
present adjustment with respect to a great number of 
points west of the Mississippi River, mostly in the states 
of Iowa and Missouri. 


The competitive situation embraced in the present 
proceeding was presented to the Commission in An- 
thony Salt Co. vs. M. P. Ry. Co., 5 I. C. C. Rep., 299, 
the Kansas shippers being in that case, as at the present 
time, the complainants. It is impossible to tell from 
the report of that case exactly what the relation of 
rates complained of then was, but, clearly, it was much 
more favorable to Michigan than the present adjustment. 
The case shows, for example, that the rate from the 
Kansas field to St. Louis was 24% cents, while the rate 
from the Michigan field at that time was 10% cents. It 
seems fairly inferable from the statement of facts that 
under the then existing rates the Michigan producer 
met the Kansas producer upon a substantial equality at 
the Missouri River and had an advantage in the rate 
with respect to most territory east of that river. 


While that complaint was dismissed, the controversy 
continued. Carriers serving the Kansas field were de 
fendants to that proceeding and resisted the application 
of the complainants, but none the less it was and is 
manifestly in their interest to supply this territory be 
tween the Mississippi and Missouri rivers from Kansas. 
Kansas producers continued to insist upon a better rate, 
and rates were gradually reduced at all points. At St. 
Louis the cut was from 24% cents to 13% cents, at 
Fort Madison from 24% cents to 15 cents. There were 
also advances from Michigan. The whole situation was 
a most troublesome one, leading to many disputes and 
to many unfortunate rate situations from the standpoint 
of the carriers. Frequent conferences were held, until 
finally the matter was laid at rest by the present ad- 
justment. 

This case does not clearly show the exact theory 
upon which that adjustment has been worked out, nor 
does there seem to have been any exact theory. Prob- 
ably, in view of the conflicting interests and the great 
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number of carriers involved, it would be impossible to 
apply any uniform rule. Generally stated, rates from 
Michigan in all cases are less to the Mississippi River, 
as, in our opinion, they properly should be. Soon after 
crossing that river a point is reached where the rate 
from Michigan and from Kansas becomes the same, and 
this relation is continued west, producing a blanket of 
considerable extent, beyond which the rate is in favor 
of Kansas. 

We have examined a great number of these inter- 
mediate points. As must be the case with every blanket, 
instances are found upon the edges where the present 
adjustment is not altogether in accordance with the 
relative distances and is not probably the adjustment 
which would be established if that point alone were 
under consideration. In the very nature of things it 
would be almost impossible for us to look into each in- 
stance, nor have we attempted to do so. The matter 
has been long the subject of controversy; the settlement 
seems to have been honestly made, and, without under- 
taking to approve the adjustment in detail and without 
expressing an opinion which would prevent a further 
examination of particular instances which may be called 
to our attention, we fail to find, on the whole, that this 
adjustment unduly discriminates against the interests of 
Kansas, which are represented by the complainants. 

On the whole, we are satisfied that the present 
rates of freight are as favorable to the Kansas field as, 
all things considered, they should be, except that a rate 
applicable to the transportation of bulk salt from the 
Kansas field to St. Louis should be named to correspond 
with that established from Detroit. 

The Wabash Railroad Company will be required to 
cease and desist from the discrimination now arising 
out of the maintenance from Detroit to St. Louis of the 
§-cent rate upon bulk salt. Otherwise the complaint will 
be dismissed. 

Fourth Section Applications. 

It has been already noted that rates from the Kansas 
field to some points west of the Mississippi River are 
slightly higher than those at the river crossings, and it 
therefore results that in some instances there is a viola- 
tion of the fourth section. This is referred to in the 
complaint and the intervening petitions. 

The case was originally heard in the fall of 1910, 
but was not argued or disposed of at that time for the 
reason that the parties indicated a desire to make certain 
changes which, it was thought, might remove the cause 
of complaint. In fact, the rates from Detroit to St. 
Louis were advanced, as already indicated, but this was 
not sufficient to satisfy the complainants, and the case 


Was accordingly set down for further hearing in Ne — 


vember, 1911. 

No reference was made upon the first hearing to 
the violations of the fourth section. It was the purpose 
of the Commission to set down for investigation upon 
the same date with the last hearing the applications 
Which had been filed by the defendants to this proceed- 
ing for leave to maintain the higher intermediate charge, 
but, through error, only the Wabash Railroad Company 
was notified. 

Upon the hearing the examiner called attention to 
the fact that the fourth-section applications of the de- 
fendants should have been assigned and the defendants 
Were given an opportunity to introduce any testimony 





upon that point which they desired. Some of them availed | 
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themselves of this opportunity, and the subject is re- 
ferred to in more or less detail in all the briefs which 
have been filed and was to some extent discussed upon 
the argument. It was, however, said by counsel for one 
or more of the defendants upon the argument that this 
matter ought not to be disposed of upon the present 
record, for the reason that other carriers not defendanis 
to this proceeding were interested in these rates. 

So far as appears the question presented under these 
fourth-section applications is an extremely simple one. 
Lines leading from Kansas in meeting competition upon 
the Mississippi River have made rates which they allege 
to be abnormally low, and for this reason they ask io 
maintain at intermediate points higher rates, which, they 
say, are reasonable, We have found that there is active 
competition upon the Mississippi River between these 
two salt fields and that the rates from both directions, 
especially from the Kansas field to these various Missis- 
sippi River crossings, are low, but we have not found, 
nor do we find, that they are so unreasonably low as to 
justify the charging of a higher rate at intermediate 
points. 

Neither do we find that the competitive conditions 
which are alleged to justify the higher intermediate 
rates do, under all the circumstances of this case, afford 
such valid justification. Nor yet, while declining to 
condemn as unreasonable the intermediate rates, have 
we given to those rates such examination that we can 
pronounce them reasonable at this time. 

Before we allow these defendants to depart from 
the mandate of the statute, as expressed in the present 
fourth section, we must be satisfied that the more dis- 
tant rates are unduly low and that the departure from 
the fourth section is warranted by competitive condi- 
tions at the more distant point which do not exist at the 
intermediate point. In this case we fail to find that 
the long-distance rates are unreasonably low, and ap- 
parently the competition at the more distant point is of 
exactly the same sort as at the intermediate point. 

If, therefore, these applications stood for disposi- 
tion, we should deny the right to maintain the higher 
intermediate rates. So far as we can see, the facts are 
fully before the Commission, and nothing would be 
gained by another hearing; but if these defendants, or 
any of them, conceive that a further investigation should 
be held they may file with this Commission, on or before 
the 15th day of March, a statement asking for such 
further investigation and giving, briefly, the reasons 
why the present investigation has not been sufficient. 
If, upon considering these statements, ground for further 
investigation appears, the applications will be set down 
for hearing. Otherwise orders will be entered denying 
the applications as to these rates on salt, effective as of 
May 1, 1912. 

ORDER. 

This case being at issue upon complaint and answers 
on file, and having been duly heard and submitted by 
the parties, and full investigation of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a report 
containing its conclusions thereon, which said report is 
made a part hereof, and having found that the rates on 
bulk salt in carloads over the line of defendant The 
Wabash Railroad Company from Detroit, Mich., to St. 
Louis, Mo., unduly discriminate against Hutchinson, Kan., 
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and other points in the state of Kansas and the ship- 
pers therein, and unduly prefer said Detroit and the 
shippers therein, in violation of the Act to regulate 
commerce: 

It is ordered, That said defendant The Wabash Rail- 
road Company be, and it is hereby, notified and required 
to cease and desist, on or before the ist day of April, 
1912, from said unjust discrimination. 


Cedar Pole Rates Unreasonable 
OPINION NO. 1759 
No. 3016. 
NATIONAL POLE COMPANY 
vs. 
CHICAGO, ST. PAUL, MINNEAPOLIS & OMAHA RAIL- 
WAY COMPANY ET AL. 


Submitted December 22, 1910. Decided February 6, 1912. 

Rate on cedar poles from points in Wisconsin and Michigan to 
Texas points found to have been unreasonable to the extent 
it exceeded the rate on lumber contemporaneously in effect 
from and to said points. MacGillis & Gibbs vs. C. & E. L 
R. R. Co., 16 I. C, C. Rep., 40, cited and affirmed. 


G. M. Stephen for complainant. 

S. A. Lynde and C. C. Wright for Chicago, St. Paul, 
Minneapolis & Omaha Railway Company and Chicago & 
Northwestern Railway Company. 

William Ellis and F. G. Wright for Chicago, Mil- 
waukee & St. Paul Railway Company. 

W. T. Hughes and W. F. Dickinson for Chicago, Rock 
Island & Pacific Railway Company and Chicago, Rock 
Island & Gulf Railway Company. 

Blackburn Esterline for Chicago & Alton Railroad 
Company. 

James C. Jeffery for St. Louis, Iron Mountain & 
Southern Railway Company. 

J. W. Allen for Missouri, Kansas & Texas Railway 
Company and Missouri, Kansas & Texas Railway Com- 


pany and Missouri, Kansas & Texas Railway Company 


of Texas. 
Report of the Commission. 
BY THE COMMISSION: 


The complainant is a corporation engaged in buying 
and selling cedar poles, ties, etc., and has its principal 
place of business in Escanaba, Mich. Its petition, filed 
December 9, 1909, and amendments thereto, allege that 
the defendants have exacted unreasonable charges for 
the transportation of certain carload shipments of cedar 
poles from points in Minnesota, Wisconsin and Michigan 
to points in Pennsylvania and Texas. Certain of the 
shipments involved moved more than two years prior 
to the filing of this petition, but all such had been pre- 
viously brought to the attention of the Commission within 
the statutory period of two years after the cause of 
action accrued. 


The ground of the complaint in respect of the ship- 
ments to points in Texas is that the rates charged by 
defendants and paid by complainant for the transporta- 
tion of the certain shipments of cedar poles in carloads, 
as hereinafter described, were unjust and unreasonable 
to. the extent they exceeded the rates then in effect on 
lumber from and to the same points. The principle in- 
volved was considered in MacGillis & Gibbs Co. vs. C. 
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& E. I. R. R. Co, 16 I. C. C. Rep., 40, wherein it was 
held that a rate for the transportation of poles which 
exceeded the rate contemporaneously in effect on lumber 
from and to the same points was unjust and unreason. 
able to the extent of such excess. The opinion in the 
MacGillis & Gibbs case was followed in National Pole 
Co. vs. C., St. P., M. & O. Ry. Co., Unreported Opinion 
No. 124. In both cases reparation was awarded. 


The petition includes two shipments made to points 
in Pennsylvania, one to Ellsworth and the other to Rices 
Landing. The rates applied on these shipments were 
21 cents and 23 cents per 100 pounds, respectively, which 
we find were the lawfully established rates at the time 
of shipment. The complainant avers that these rates 
were unreasonable to the extent they exceeded 17 and 
19 cents, respectively. The latter were the rates ap. 
plicable at the time to Pittsburgh, and the complainant 
contends that they should have been applicable to the 
respective points of destination. Examination of the tar. 
iffs shows that by amendment subsequent to the time 
these shipments were made the Pittsburgh basis was, as 
a matter of fact, made applicable to Ellsworth and Rices 
Landing, but the record contains no evidence to show 
that the rates charged, which were the lawfully pub- 
lished rates at the time of movement, were in any wise 
unreasonable. 


Among the shipments to Texas points are the fol- 
lowing: One from Mizpah, Minn., to Gainesville, Tex. 
delivered at destination May 10, 1907, upon which charges 
were collected in the sum of $153.72, based on a through 
rate of 63 oents; another from Itasca, Wis., to Stone 
burg, Tex., moving August 27, 1907, consisting of a car- 
load of poles weighing 40,200 pounds, upon which charges 
in the sum of $227.93 were collected, based on a through 
rate of 57 cents; another from Kelliher, Minn., to Dallas, 
Tex., which arrived at destination November 25, 1907, 
upon which charges in the sum of $196.02 were collected, 
based on a through rate of 60% cents; and another from 
Itasca, Wis., to Ringgold, Tex., which shipment arrived 
at destination September 16, 1907, and on which charges 
were collected in the sum of $216.60, based on a through 
rate of 57 cents. 


Although two hearings were had in this case, the 
second one being for the express purpose of affording 
complainant an opportunity to furnish definite and sat- 
isfactory proof of the route of movement and other mat- 
ters touching the shipments mentioned, the record is 
still incomplete. It wholly fails to show the route over 
which the shipments actually moved and is so incom: 
plete that we can make no definite or specific findings 
of fact relative to the four shipments mentioned. 

As to the two remaining shipments, one moved from 
Itasca, Wis., to Sandy Point, Tex., September 30, 1907. 
The bill of lading covering this shipment specifies rout- 
ing “Om. Ry.” The record contains a letter from the 
general freight agent of the Chicago, St. Paul, Minneap- 
olis & Omaha Railway Company stating that this ship 
ment moved from “Itasca to Milwaukee, via the North- 
western line; Milwaukee to East St. Louis, via the ©. 
& N. W., Peoria, and the C. & A. Railway, and from 
East St. Louis in connection with the St. L. I. M. & 
S. R. R.” It further appears that beyond the line of 
the Iron Mountain the car moved over the rails of the 
Texas & Pacific and International & Great Northert 
railways. Freight charges on this shipment were pre 
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paid, the receipt of the initial line showing that $171 
was collected, based on a weight of 30,000 pounds and 
a through rate of 57 cents. There was no joint rate 
applicable, but the sum of the intermediate rates was 
57 cents, as charged, based on a rate of 10 cents from 
Itasca to either Milwaukee or Chicago and a rate of 
47 cents from the latter junctions to Sandy Point. At 
the time this shipment moved there was a rate of 10 
cents on lumber from Itasca to either Chicago or Mil- 
waukee, subject to a minimum of 24,000 pounds for 
34-foot cars or under, while from Chicago or Milwaukee 
there was a rate on lumber (certain varieties excepted) 
of 38 cents to Sandy Point, subject to a minimum of 
30,000 pounds, except where marked capacity of the car 
was less. The sum of the intermediate rates applicable 
on lumber over the route by which this shipment of poles 
moved was thus 48 cents. A subsequent issue to the 
tariff, effective June 4, 1908, made the 38-cent rate on 
lumber applicable to telegraph or telephone poles, with 
a minimum of 30,000 pounds. August 10, 1908, the factor 
from Chicago and Milwaukee to Sandy Point was ad- 
vanced to 41 cents, and the sum of the intermediate 
rates On the latter then became 51 cents. June 4, 1909, 
the rate from Chicago and Milwaukee on poles was re- 
duced to 40 cents, making the sum of the intermediate 
rates 50 cents, which latter rate was continued in effect 
until February 10, 1910, when the rate-from Chicago 
and Milwaukee to Sandy Point was reduced to 38 cents 
and the sum of the intermediate rates again became 48 
cents. Subsequent issues of the Southwestern Lines’ 
tariffs have established a specific rate of 38 cents from 
Chicago and Milwaukee to Sandy Point on poles, and 
the sum of the intermediate rates at present applicable 
is 48 cents on poles as well as on lumber. 

The other one of these two shipments of poles moved 
March 28, 1908, from Escanaba, Mich., to Gainesville, 
Tex. The documents evidencing the transportation of 
this shipment show that it moved via the Escanaba & 
Lake Superior Railway and Chicago, Milwaukee & St. 
Paul Railway to Kansas City, Mo., thence via the Mis- 
souri, Kansas & Texas Railway and the Missouri, Kan- 
sas & Texas Railway of Texas. The expense bill of 
the latter carrier shows that the shipment weighed 40,200 
pounds, and that charges in the sum of $229.14 were 
collected on the basis of a through rate of 57 cents, 
which we find was the rate lawfully applicable on poles 
at the time. Contemporaneously the rate on lumber was 
48 cents. The rate on poles from Escanaba to Gaines- 
Ville was subsequently made the same as the rate on 
lumber from and to the same points, and the pole rate 
has undergone the same fluctuations which have been 
hoted in reference to shipment from Itasca Dock to 
Sandy Point mentioned above. 

No facts of a different nature are presented in the 
case of the two last-mentioned shipments that incline us 
to modify or change the opinion expressed in the Mac- 
Gillis & Gibbs case, supra, and, without restating the 
reasons there given, we hold that the rate upon each 
of these two shipments of poles were unreasonable to 
the extent they exceeded the rate contemporaneously in 
effect upon lumber in carloads from and to the same 
Doints. We find that the rate of 57 cents assessed upon 
each of the two last-named shipments was unreasonable 
to the extent it exceeded a rate of 48 cents. 
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We further find that, on September 4, 1907, com- 
plainant made a shipment of cedar poles, weighing 30,000 
pounds, from Itasca, Wis., to Sandy Point, Tex.; that 
it paid charges thereon in the sum of $171, and that 
said charges were unjust and unreasonable to the extent 
they exceeded $144, which would have accrued at the 
reasonable rate of 48 cents; that complainant was dam- 
aged thereby; and that it is therefore entitled to rep- 
aration in the sum of $27, with interest from September 
30, 1907. 

We further find that, on March 28, 1908, complainant 
shipped from Escanaba, Mich., to Gainesville, Tex., a 
carload of poles weighing 40,200 pounds; that it paid 
charges thereon in the sum of $229.14, based on a through 
rate of 57 cents; that said charges were unjust and 
unreasonable to the extent they exceeded the sum of 
$192.96, which would have accrued at the reasonable rate 
of 48 cents; that complainant was damaged thereby; and 
that complainant is therefore entitled to reparation in 
the sum of $36.18, with interest from April 15, 1908. 


An order will be entered in accordance with these 
conclusions. 





ORDER. 


This case being at issue upon complaint and answers 
on file, and having been duly heard and submitted by 
the parties, and full investigation of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a report con- 
taining its findings of fact and conclusions thereon, which 
said report is hereby referred to and made a part hereof: 

It is ordered, That defendants Chicago, St. Paul, 
Minneapolis & Omaha Railway Company; Chicago & 
Northwestern Railway Company; the Chicago & Alton 
Railroad Company; St. Louis, Iron Mountain & Southern 
Railway Company; the Texas & Pacific Railway Com- 
pany; and International & Great Northern Railroad Com- 
pany be, and they are hereby, authorized and directed 
to pay, on or before the ist day of April, 1912, unto the 
complainant, National Pole Company, the sum of $27, 
with interest thereon at the rate of 6 per cent per 
annum from the 30th day of September, 1907, as rep- 
aration for an unreasonable rate charged for the trans- 
portation of one carload of cedar poles from Itasca Dock, 
Wis., to Sandy Point, Tex., which rate so charged has 
been found to have been unreasonable, as more fully 
and at large appears in and by said report of the Com- 
mission. 

It is further ordered, That defendants Escanaba & 
Lake Superior Railroad Company; Chicago, Milwaukee & 
St. Paul Railway Company; Missouri, Kansas & Texas 
Railway Company; and the Missouri, Kansas & Texas 
Railway Company of Texas be, and they are hereby, 
authorized and directed to pay, on or before the ist 
day of April, 1912, unto the complainant, National Pole 
Company, the sum of $36.18, with interest thereon at 
the rate of 6 per cent per annum from the 15th day of 
April, 1908, as reparation for an unreasonable rate 
charged for the transportation of one carload of cedar 
poles from Escanaba, Mich., to Gainesville, Tex, which 
rate so charged has been found by this Commission to 
have been unreasonable, as more fully and at large ap- 
pears in and by said report of the Commission. 






































Hardwood Rate Unreasonable 
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OPINION NO. 1762 
No. 2713. 
HARDWOOD MANUFACTURERS’ 
ASSOCIATION. 
vs. 
TRANSCONTINENTAL FREIGHT BUREAU ET AL. 
Submitted November 10, 1910. Decided January 8, 1912. 


Present rate of 85 cents per 100 pounds for the transportation 
of hardwood lumber from certain points in Southern Michi- 
gan to Pacific Coast terminals and intermediate points 
tound unreasonable, and maximum rate of 80 cents per 100 
pounds prescribed for the future. 


MICHIGAN 


W. A. Percy for complainant. 

T. J. Norton, Robert Dunlap and J. L. Coleman for 
Atchison, Topeka & Santa Fe Railway Company. 

Hale Holden for Burlington & Missouri River Rail- 
road Company in Nebraska and Chicago, Burlington & 
Quincy Railroad Company. 

Baker, Botts, Parker & Garwood for Texas & New 
Orleans Railroad Company and Galveston, Harrisburg & 
San Antonio Railway Company. 

J. D. Armstrong for Great Northern Railway Com- 
pany. 

J. P. Blair for Louisiana Western Railroad Company 
and Morgan’s Louisiana & Texas Railroad & Steamship 
Company. ; 

Charles Donnelly for Northern Pacific Railway Com- 
pany. 

W. W. Cotton for Oregon Railroad & Navigation 
Company. 

E. L. Williams for Oregon Short Line Railroad Com- 
pany. 

P. F. Dunne, C. W. Durbrow and F. 
Southern Pacific Company. 

N. H, Loomis, Edson Rich and F. C. Dillard for 
Union Pacific Railroad Company. 


C. Dillard for 


Report of the Commission. 


PROUTY, Commissioner: 

~ For some years previous to 1904 transcontinental 
lines had applied a rate of 75 cents per 100 pounds to 
the transportation of hardwood lumber from all points 
upon the Missouri River and east to Pacific coast ter- 
minals, but during that year this rate was advanced to 
85 cents. In consequence, certain manufacturers of and 
‘dealers in various kinds of hardwood lumber doing business 
mainly in southern Wisconsin and at Memphis, Tenn., 
complained that the above advance was unjust and un- 
reasonable, and upon an investigation of this complaint 
the Commission so held, ordering a restoration of the 
75-cent rate. Burgess vs. Transcontinental Freight Bu- 
reau, 13 I. C. C. Rep., 668. 

The original 75-cent rate, as already stated, had been 
a blanket rate applying from all territory east of the 
Missouri River, and the 85-cent rate covered the same 
territory. We held that 75 cents should not be exceeded 
from Chicago territory and Mississippi River points, as 
then defined in transcontinental freight tariffs, but we 
declined to extend that rate to territory farther east. 
The language of the Commission was as follows: 

One reason advanced by the defendants in support of the 
reasonableness of the 85-cent rate is the fact that this rate 
applies as a blanket rate all the way to the Atlantic seaboard. 
The lumber handled by the complainants is mainly shipped from 
Wisconsin points and from Memphis and similar points. In 


considering the reasonableness of this rate we have treated Chi- 
cago and Memphis as typical points of origin. The considera- 
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tions which lead to the conclusion that a rate of 75 cents is 
sufficient from these points would not induce a similar ¢on- 
clusion as to more distant points. This rate will therefore pe 


made applicable from Chicago and Chicago points, and from 
Mississippi River points which include Memphis. If the de- 
fendants desire they may apply a higher rate from territory 
farther east; we cannot upon the record intelligently indicate 
how much higher. 

The year following the promulgation of this decision 


the complainants filed the present complaint, alleging ip 
substance, that they were manufacturers of and dealers 
in hardwood lumber at points immediately east of the 
territory to which the 75-cent rate had been restored: 
that they competed directly with mills located in the 
75-cent territory; that 10 cents per 100 pounds amounted 
to $4 per 1,000 feet upon rough hardwood lumber, and 
from $2 to $2.50 per 1,000 feet upon dressed hardwood 
lumber, and that under this handicap they were unable 
to sell upon the Pacific coast in competition with mills 
in the 75-cent zone. They asked that the 75-cent 
be extended to embrace the territory in which 
operate. 

We find nothing in the present record which leads 
us to reconsider our original holding in the Burgess 
case. We did not then feel, and we do not now feel, 
that these transcontinental lines can be required to 
earry the 75-cent rate farther east than the territory 
specified in the Burgess case. It may be unfortunate 
for the complainants that their mills are located to the 
east of the dividing line while the mills of their com- 
petitors are situated to the west of it, but there must 
be a division somewhere, and if we were to embrace 
these mills within the 75-cent group, we should then 
be met with the same demand by other mills farther 
east. It should also be noted that while these mills 
are at a disadvantage in the West, they possess an 
advantage in eastern markets, owing to greater prox- 
imity and, on the whole, better rates. 


rate 
they 


The only question open to us, then, is the amount 
of the difference which shall prevail between 
territory and the mills of the complainants. If we 
considering what would be a reasonable_ blanket rale 
to be applied to all territory east of the present 75-cent 
group, 85 cents might not seem excessive, but 
complainants are located upon the extreme western edge 
of the territory to which that rate would apply 
immediately east of the territory to which the 75-cent 
rate now applies, and their mills are .in sharp com- 
petition with those paying the 75-cent rate. They in 
that a spread of 10 cents, equivalent, as already said, 
to $4 per 1,000 feet, upon rough hardwood 
too great. 


75-cent 
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In fixing commodity rates from eastern. defined 
ritory to Spokane we added from 6 to 7 per 
the Chicago rate for the rate from Cincinnati-Detroit 
territory, a territory defined in the Spokane tariffs o! the 
defendants, which is roughly bouned upon the eas! DJ 
Lake Huron and a line from Detroit to Cincinnati. \Ve 
are of the opinion and find that the present 
85 cents is excessive from points in territory lying °#s 
of the present 75-cent territory and on, south, and wes! 
of the following line: Including points located a 
line beginning at Muskegon, Mich.; thence via Toledo, 
Saginaw & Muskegon Railway, through Sparta, («dar 
Springs and Greenville to Sheridan, Mich.; thence ‘2 
Pere Marquette Railroad, north through Edmore, A'ma 
and St. Louis to Saginaw, Mich.; thence via Miciisat 
Central Railroad north to West Bay City, ©M 
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thence via Michigan Central Railroad south to Vas- 
sar, Mich.; thence via Pere Marquette Railroad to 
port Huron, Mich.; thence via Grand Trunk Western 
Railway to Fort Gratiot, Mich.; thence via Grand Trunk 
Railway to Detroit, Mich.; thence via Detroit & Toledo 
Shore Line Railroad to Toledo, O.; thence via Wheeling 


& Lake Erie Railroad through Oak Harbor to Fremont, 
0.: thence via Lake Erie & Western Railroad to Bur- 
goon, O.; thence via Pennsylvania Company to Tiffin, 
0.; thence via the Sandusky division of Cleveland, Cin- 


cinnati, Chicago & St. Louis Railway through Carey, 
Forest, Kenton, Bellefontaine, Urbana to Springfield, O.; 
thence via Pittsburgh, Cincinnati, Chicago & St. Louis 
Railway through Xenia, Morrow and Loveland to Cin- 
cinnati, O.; thence via Louisville & Nashville Railroad 
through Newport, Latonia, Paris and Winchester to 
Richmond, Ky.; thence to Nicholasville, Ky.; thence via 
Cincinnati, New Orleans & Texas Pacific Railway to 
Danville, Ky.; thence via Burgin and Southern Railway 
through Harrodsburg and Shelbyville to Louisville, Ky.; 
thence via Louisville & Nashville Railroad to Elizabeth- 
town, Ky.; thence via [Illinois Central Railroad to 
Hodgensville, Ky.; through Elizabethtown, Litchfield and 
Princeton to Hopkinsville, Ky.; thence through Prince- 
ton, Paducah and Fulton, Ky., Jackson, Tenn., Corinth, 
Miss.. and Haleyville, Ala., to Jasper, Ala.; thence via 
St. Louis & San Francisco Railroad to Adamsville, Ala.; 
thence via St. Louis & San Francisco Railroad through 
Jasper, Ala., to Tupelo, Miss.; thence via Mobile & Ohio 
Railroad to West Point, Miss.; thence via Southern Rail- 
way in Mississippi to Columbus, Mis.; thence via Mo- 
bile & Ohio Railroad through Artesia and Meridian, 
Miss., to and including Mobile, Ala.; and that the rate 
from this territory to Pacific coast terminals and inter- 
mediate points should not exceed 80 cents per 100 pounds. 


The complaint in this case only refers to points in 
southern Michigan, and while it has seemed proper to 
indicate, as above, the extent to which in our opinion 
the 80-cent rate should be finally applied, our order 
can be no broader than the complaint and will be 
confined to points in the state of Michigan on, south, and 
west of the line above designated, to which the rate of 
75 cents does not already apply. Nor will the defendants 
be in any way prejudiced in subsequent proceedings if 
it appears that the line as designated is improperly 
drawn, it being merely intended as a suggestion to the 
carriers for a final disposition of this question based on 
our present knowledge of the situation. 


The complainants ask for reparation upon past ship- 
ments, and, following the Burgess case, we find that 
since June 28, 1907, the rate of 85 cents applied from 
these Michigan points has been unreasonable, and that 
the complainants are entitled to reparation upon that 
basis, all questions as to the statute of limitations and 


the amount of reparation being reserved for further con- 
sideration. 





ORDER. 


l. This case being at issue upon complaint and an- 
Swers on file, and having been duly heard and submitted 
by the parties, and full investigation of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a report con- 
taining its conclusions thereon, which said report is 
hereby referred to and made a part hereof: 


; 


THE TRAFFIC WORLD AND TRAFFIC BULLETIN 333 







2. It is ordered, That the above-named defendants, 
according as they participate in the traffic, be, and they 
are hereby, notified and required to cease and desist, 
on or before the ist day of April, 1912, and for a period 
of not less than two years thereafter abstain, from 
exacting for the transportation of hardwood lumber in 
carloads from those points in the state of Michigan to 
which the rate of 75 cents per 100 pounds does not 
already apply, lying on, south, and west of the line 
described in paragraph 3 hereof to San Francisco, Cal., 
and other Pacific coast terminal points, and interme- 
diate points, any rate in excess of 80 cents per 100 
pounds, which said rate in excess of 80 cents per 100 
pounds the Commission in its report finds to be un- 
reasonable. 


3. It is further ordered, That said defendants, ac- 
cording as they participate in the traffic, be, and they 
are hereby, notified and required to establish and put in 
force, on or before the ist day of April, 1912,and maintain 
in force thereafter during a period of not less than two 
years, and apply to the transportation of hardwood lum- 
ber in carloads from those points in the state of Michi- 
gan to which the rate of 75 cents per 100 pounds does 
not already apply, lying on, south, and west of the fol- 
lowing line: Including points located on a line begin- 
ning at Muskegon, Mich.; thence via Toledo, Saginaw 
& Muskegon Railway, through Sparta, Cedar Springs and 
Greenville to Sheridan, Mich.; thence via Pere Marquette 
Railroad, north through Edmore, Alma and St. Louis 
to Saginaw, Mich.; thence via Michigan Central Railroad 
north to West Bay City, Mich.; thence via Michigan 
Central Railroad south to Vassar, Mich.; thence via 
Pere Marquette Railroad to Port Huron, Mich.; thence 
via Grand Trunk Western Railway to Fort Gratiot, 
Mich.; thence via Grand Trunk Railway to Detroit, Mich.; 
thence via Detroit & Toledo Shore Line Railroad to 
Toledo, O.; thence via Wheeling & Lake Erie Railroad 
through Oak Harbor to Fremont, O.; thence via Lake 
Erie & Western Railroad to Burgoon, O.; thence via 
Pennsylvania Company to Tiffin, O.; thence via the San- 
dusky division of Cleveland, Cincinnati, Chicago & St. 
Louis Railway through Carey, Forest, Kenton, Belle- 
fontaine, Urbana to Springfield, O.; thence via Pittsburgh, 
Cincinnati, Chicago & St. Louis Railway through Xenia, 
Morrow and Loveland to Cincinnati, O.; thence via Louis- 
ville & Nashville Railroad through Newport, Latonia, 
Paris and Winchester to Richmond, Ky.; thence to 
Nicholasville, Ky.; thence via Cincinnati, New Orleans 
& Texas Pacific Railway to Danville, Ky.; thence via 
Burgin and Southern Railway through Harrodsburg and 
Shelbyville to Louisville, Ky.; thence via Louisville & 
Nashville Railroad to Elizabethtown, Ky.; thence via 
Illinois Central Railroad to Hodgensville, Ky.; through 
Elizabethtown, Litchfield and Princeton to Hopkinsville, 
Ky.; thence through Princeton, Paducah and Fulton, Ky., 
Jackson, Tenn., Corinth, Miss., and Haleyville, Ala. to 
Jasper, Ala; thence via St. Louis & San Francisco Rail- 
road to Adamsville, Ala.; thence via St. Louis & San 
Francisco Railroad through Jasper, Ala., to Tupelo, Miss.; 
thence via Mobile & Ohio Railroad to West Point, Miss.; 
thence via Southern Railway in Mississippi, to Columbus, 
Miss.; thence via Mobile & Ohio Railroad through Artesia 
and Meridian, Miss., to and including Mobile, Ala.; to 
San Francisco, Cal., and other Pacific coast terminal 
points, and intermediate points, a rate not exceeding 80 
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cents per 100 pounds, which said rate the Commission 
in its report finds to be reasonable. 





Rules for Furnishing Cars 


OPINION NO. 1771 
No. 3221. 
WILLIAM K. NOBLE 
vs. 
BALTIMORE & OHIO RAILROAD COMPANY ET AL. 
Submitted December 9, 1911. Decided January 8, 1912. 


1. In all cases where a carrier by its tariff establishes particular 
minima as applicable to cars of given dimensions, it must 
furnish a car of the size provided for in the tariff and 
ordered by the shipper; or, in case of its inability to do 
this, must provide other equipment, under such conditions 
as to fairly protect the minimum of the car ordered, and 
its tariff should contain a provision to that effect. 


2. It would not be unreasonable for carrers to provide in their 
tariffs that the minimum applicable to the special car 
would not be protected unless the carrier had failed for 
six days, excluding the day of notice, to furnish the car 
of the size ordered: but this is not intended to relieve 
earriers from the duty of furnishing equipment within a 
reasonable time. It simply fixes a definite period beyond 
which the duty to furnish other equipment in lieu of that 
ordered shall attach. 


8. Prior report herein modified. 

R. B. Coapstick for complainant. 

W. C. Coleman, W. A. Parker, F. S. Holbrook and 
BE, P. Bates for defendants. 


Report of the Commission on Rehearing, 


PROUTY, Commissioner: 

Supplement No. 61 to Tariff I. C. C. No. 6623 of the 
Baltimore & Ohio Railroad Company provides that cer- 
tain lumber and forest products shall take a minimum 
of 30,000-pounds when the car is 36 feet or more in 
length, and 24,000 pounds when the car is less than 
36 feet in length. The complainant, a manufacturer of 
cooperage stock, desiring to ship a carload of elm hoops, 
one of the articles covered by the above tariff, applied 
for a car 33 feet in length. After waiting for six days 

' and receiving no encouragement to hope for the furnish- 
ing of a car of the dimension ordered, he accepted and 
used a car 36 feet long. His shipment weighed 20,100 
pounds. He was charged for 30,000 pounds, that being 
the tariff minmum applicable to the car in which the 
shipment moved. His contention is that he should have 
been charged upon 24,000 pounds, that being the mini- 
mum for the car which he ordered. 


The Commission held that the complainant was en- 
titled to receive a car 33 feet in length; that if the 
defendant for its convenience, not being able to furnish 
that car, furnished a car 36 feet in length, the minimum 
which would have applied to the smaller car should 
be applied to the larger car. It found that the tariff 
of the defendant was unreasonable in not containing 
that provision, and upon this finding it awarded rep- 
aration to the complainant and ordered that the defend- 
ant incorporate into its tariff a proper rule. 20 I. C. C. 
Rep., 72. 

The Baltimore & Ohio operates in Official Classifi- 
eation territory. That classification provides that where 
a car of a certain length is ordered and the longer car 
is furnished, the minimum applicable to the car ordered 
will be protected up to a car not exceeding 40 feet 6 
inches in length. If, however, the carrier, for its own 
convenience, furnishes a car more than 40 feet 6 inches 
in length, and if this car is accepted and used by the 
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shipper, then the minimum applicable to the car actually 
used must be applied. If the Baltimore & Ohio had 
complied with the order of the Commission it would 
have been obliged to abrogate in its tariffs the above 
provision, and this, it is claimed, would have necessitateg 
similar action upon the part of other carriers operating 
in competition with the Baltimore & Ohio in Official 
Classification territory. For this reason the Baltimore 
& Ohio filed a petition for rehearing, asking that this 
phase of the matter, which had not been called specific. 
ally to the attention of the Commission upon the first 
hearing, might be considered. This petition was granted 
and a further hearing has been had, at which the views 
of railroads operating in Official Classification territory 
upon this subject have been elaborately presented. 


The original decision in this case simply enforced 
the Commission’s rule No. 66, and the discussion upon 
the rehearing was addressed mainly to the point that 
rule 66 is unreasonable in so far as it requires carriers 
to protect the minimum when a car exceeding 40 feet 
6 inches in length is furnished. 

In General Chemical Co. vs. N. & W. Ry. Co., 15 
I. C. C. Rep., 349, it appeared that the defendants had 
in effect a tariff covering the shipment of sulphide of 
iron from points in the state of Virginia to New York, 
which provided that the minimum weight should be the 
marked capacity of the car. The complainant ordered a 
car of 60,000 pounds capacity, but the defendant having 
no such car available furnished, for its own convenience, 
a car of 80,000 pounds capacity. The shipment in ques- 
tion actually weighed but 53,550 pounds, and could have 
been loaded into a car of 60,000 pounds capacity. Freight 
charges were assessed upon 80,000 pounds, whereas com- 
plainant contended that they should have been assessed 
upon 60,000 pounds. 

The Commission sustained this view, saying: 


Assuming, as we do, that the matter has come before us 
in this form in good faith, we have no hesitation in holding tha 
the complainant is entitled to reparation on the basis of a 
60,000-pound shipment. The rate as published amounts in sub- 
stance to an offer to the shipping public by the three carriers 
forming the through route and naming the joint through rate 
to transport suiphide of iron between the points in question 
in any car of recognized standard dimensions or capacity that 
the shipper may demand if suitable for the carriage of the 
commodity that he has ready for shipment. This offer the law 
requires the carriers from every point of view to make good 
and if a car of a particular standard size or capacity not 


available upon the reasonable demand of a shipper for a ca 
of that size, it is the duty of the carriers; nevertheless, to 
accept and carry the shipment in any car or cars that ar 
available for the movement, assessing the charges on the basis 


of the marked capacity of a car of the dimensions or capacit 
demanded. It is scarcely necessary to observe that it lies wit! 

the power of carriers to protect themselves against unreason- 
able demands by shippers under such a rule by confining its 
operation, under proper notice in their tariffs, to cars having 
a marked capacity between certain maximum and minimum 
limitations. 


The same question was again before us in Kaye & 
Carter. Co. vs. M. & I. Ry. Co., 16 I. C. C. Rep., 235. 
The tariffs of the defendants provided a minimum of 
24,000 pounds for cars less than 34 feet tn length, 3,000 
pounds for cars 34 feet and more in lehgth. The com- 
plainant ordered a car 33 feet in length for the shipment 
of cedar poles frém a point in Minnesota to a point in 
Iowa. The net weight of this shipment exceeded 214,(0! 
pounds, but was less than 30,000 pounds. It could have 
easily been loaded upon the 33-foot car which was 0 
dered. Charges having been assessed under the tariff 
upon a minimum of 30,000 pounds, it was held by the 
Commission that the defendants, not having been able 
to furnish the car ordered by the complainant, Dut 
having furnished a larger car for their own convenience, 
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should make good the minimum for the smaller car. 
Here, again, it is said: 


A carload rate and a minimum weight for a car of definite 
dimensions when lawfully published in the tariffs of a carrier 
constitute an open offer to the shipping public to move their 
merchandise on those terms; and it would be wholly unsound 
in principle to permit the carrier to impose additional trans- 
portation charges on the shipper who orders a car of a capacity, 
jength or dimensions specified in its tariffs, simply because it is 
not provided with cars of the dimensions ordered. Pacific 
Purchasing Co. vs. C. & N. W. Ry. Co., 12 I. C. C. Rep., 549, 
and General Chemical Co. vs. N. & W. Ry. Co., 15 I. C. C. 
Rep., 349. 

This same rule has been enforced, under similar 
circumstances, in several subsequent cases. Jobbins vs. 
Cc. & N. W. Ry. Co., 17 I. C. C. Rep., 297; Springer vs. 
E., P. & S. W. R. R. Co., 17 I. C. C. Rep., 322; Corn 
Belt Meat Producers’ Asso. vs. C., B. & Q. R. R. Co., 
17 I. C. C. Rep., 5383; Minneapolis Threshing Machine Co. 


vs. C.. M. & St. P. Ry. Co., 21 I, C. C. Rep., 181. 


These decisions all proceed upon the theory that 
where a carrier by its tariff specifies a certain minimum 
for a car of a certain size, it thereby tenders to the 
public that rate of transportation. Having tendered the 
rate, it must. protect the public in its use. To accord 
that rate to one shipper while declining to give it or its 
equivalent to another would result in discrimination. 
These cases fully sustain our previous holding in the 
complaint before us. The tariff of the Baltimore & Ohio 
specified a minimum of 24,000 pounds for a car less 
than 36 feet in length. The shipper ordered such a car. 
After waiting for six days he was furnished a larger 
car. The complainant did everything in his power to 
secure the smaller car. <A larger car was furnished 
entirely for the convenience of the railway company. 
Upon what theory can the defendant charge up to the 
complainant the result of its own inability to furnish a 
facility tendered by its tariff? 

This shipment of hoops weighed 20,100 pounds. Un- 
der the circumstances, the complainant was obliged to 
pay for the movement of 30,000 pounds. Suppose, now, 
that the competitor of the complainant had also desired 
to make a shipment of 20,100 pounds of hoops and had 
applied for and received a car 33 feet in length. He 
would have paid for the movement of 24,000 pounds. 
This is a clear discrimination in transportation charges 
against the complainant which ought not to be possible 
under the tariffs of the defendants. 


The defendants urge that they protect shippers up 
to cars 40 feet 6 inches in length by their present tariffs, 
and that it is unreasonable to ask them to go further. 
But why? If in answer to this requirement of the com- 
plainant for a 33-foot car the Baltimore & Ohio had 
furnished a car 50 feet in length, upon what ground 
can it be said that the complainant should be required 
to pay for the minimum applicable to that car? He did 
not need it, and the use of it was no better to him than 
that of the 33-foot car. 


The Baltimore & Ohio states that it only owns some 
90 cars which are more than 40 feet 6 inches in length. 
But how does that alter the case? If that company, 
having no other car available or having no other use 
for one of these larger cars, sees fit, for its own con- 
venience, to use it in place of the car ordered by this 
complainant, how can -he be required to pay for a 
minimum which he neither asks nor can use? From 
our viewpoint it would be the height of injustice to 
compel this shipper to bear this burden, which arises, not 


THE TRAFFIC WORLD AND TRAFFIC BULLETIN 335 


from any act or fault of his, but from the equipment 
conditions which prevail upon the railroad of the de- 
fendant. 


The carriers state that they have a certain amount 
of small equipment which they desire to utilize, and it 
it with this view that tariffs like the above are estab- 
lished. They refer, by way of illustration, to the move- 
ment of cement, which can generally be loaded to the 
marked capacity of the car, whatever that may be. 
They say that to permit the cement factory to call for 
a 30,000-pound car will compel them, in point of fact, 
to furnish much larger capacity cars for the movement 
of cement in 30,000-pound lots, since the manufacturer 
often finds it easier to sell small carloads than large 
ones. 


There are undoubtedly difficulties in the way of using 
this small equipment. It would, without question, be 
easier for the railroad if the shipper could be required 
to bear the burden of these difficulties, but inasmuch as 
they are created by the carrier we are unable to see 
why they should rest upon the shipper. If a railroad 
publishes a tariff under which one manufacturer of ce- 
ment can do business in 30,000-pound car lots, his com- 
petitor must be given the same privilege. The carrier 
may withdraw this small equipment from the handling 
of cement and confine it to other uses where the same 
embarrassment does not exist. 


While we must adhere to our previous decision in 
this and similar cases, there may be special instances 
where carriers, in the public interest, might well be 
suffered to depart from that rule. th the movement of 
commodities where the size of the carload is, in the 
very nature of things, unimportant, where the discrimi- 
nation which might arise must be insignificant, tariffs 
not in accord with such a rule might perhaps be sus- 
tained. For example: In the movement of grain and 
flour for export it is possible that the carrier might prop- 
erly provide that the marked capacity of the car should 
govern and that it would“only undertake to furnish for 
the movement such equipment as might be available. 
If such special cases arise carriers may deal with them 
in particular tariffs, the lawfulness and propriety of 
which can be considered by us in each individual instance, 
The provision insisted upon by the carriers in this pro- 
ceding is one of universal application, and as such we 
regard it as unjust and unreasonable. ; 


Carriers also call our attention to the converse of 
the situation presented in this case; namely, the order- 
ing of a larger car which is not available. The Com- 
mission suggests in rule 66 that in such case the car- 
rier should provide by tariff provision that where the 
larger car cannot be had and two smaller cars are 
furnished for the convenience of the carrier, the mini- 
mum applicable to the larger car shall be protected or, 
at least, that one of the smaller cars should be loaded 
to its minimum capacity and the balance of the shipment 
charged for at the carload rate. It is earnestly insisted 
here, as in the former case, that it is unreasonable to 
permit a shipper to order these large-size cars simply 
because the carrier perforce of the desire to utilize its 
equipment has specified in its tariff a minimum for a 
ear of that size. The Baltimore & Ohio inquires if, 
having but 90 cars more than 40 feet 6 inches in length, 
it ought to be required to furnish, upon notice, equip- 
ment of this size, or, in case it is unable to do so, to 
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furnish two cars at the minimum applicable to the larger 
car. 

The carriers point out that whatever course is 
adopted with respect to these large cars may result in 
more or less discrimination. Furniture, for example, can 
ordinarily be loaded to the minimum provided, but some 
kinds of furniture cannot be. Assume, now, that the 
minimum specified for a 50-foot car is 20,00Q pounds and 
that a shipper has 20,000 pounds of furniture which he 
desires to ship, but which could not be loaded into a 
car of that size. He orders a car 50 feet in length and 
receives two cars 40 feet in length, into which his ship 
ment can be loaded. He obtains thereby a more favor- 
able rate than he would have obtained had the 50-foot 
ear been furnished. 


The provision in rule 66 that the two cars shall only 
be used upon the one-car basis, provided that the ship- 
ment could have been loaded into one car of the size 
ordered, would, if capable of enforcement, prevent this 
discrimination; but, in point of fact, the application of 
that rule in most instances where discrimination might 
otherwise result would only lead to confusion and con- 
tention. 


Upon the other hand, if the carrier omits all ref- 
erence in its tariff to the 50-foot car, but nevertheless 
furnishes such a car to one shipper of a light and bulky 
article, while not supplying it to another, here again 
an even worse discrimination may arise. In this dilemma 
it is insisted that the two-for-one rule ought not to be 
enforced in case of these large cars which exceed in 
length what may bé@ termed standard equipment. 

While it is true that the sort of discrimination 
pointed out by the carriers might occasionally arise in 
the application of the two-for-one rule, the extent of 
that would be inconsiderable if carriers were to require 
one of the two cars to be loaded to capacity and also 
to the minimum specified for a car of that size, the 
balance of the shipment going at the carload rate. This 
would, to be sure, compel carriers to handle the residue 
of the shipment at the carload rate, but their tariffs 
already provide for exactly that contingency where more 
than a carload is presented at one time by one consignee 
for shipment. The danger of discrimination would be 
véry much less where the tariff specified the minimum 
for the larger car and provided for the furnishing of two 
cars when the one was not available than as though no 
minimum was provided for the large car. 


We are of the opinion and hold that where carriers 
by their tariffs specify a minimum for these large-size 
ears they should further provide that when such cars 
are not available two smaller cars may be used under 
such conditions as will fairly protect the minimum speci- 
fied for the larger car. 

It will be noted that rule 66 only applies in cases 
where carriers provide by their tariffs specified minima 
for cars of given dimensions. This is ordinarily the 
rule in Official Classification territory, but with respect 
to some articles in Official Classification territory and 
. with respect to most articles in other portions of the 
country, the minimum is named without reference to the 
size of equipment. Nevertheless, carriers publishing this 
minimum do have and do furnish cars of various lengths. 
For example, the minimum upon most kinds of furniture 
in transcontinental tariffs was fixed with reference to 
cars 40 feet in length, but it sometimes happens that 
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cars of but 36 feet in length are furnished, while ip 
many instances 50-foot equipment is supplied. It is eyj- 
dent, as already suggested, that the furnishing of a large 
car to one shipper and a small car to another shipper 
in the case of a light and bulky article which cannot 
be loaded to the minimum in the small car, even though 
the physical capacity of the car is exhausted, might 
result in discrimination. That phase of the matter is 
not, however, considered at this time and is only re 
ferred to for the purpose of preventing any application 
of what is here said to that situation. 

The only tariff under consideration in this proceed- 
ing is that of the Baltimore & Ohio referred to in the 
opening paragraph, and our order must be confined to 
that. Our opinion, however, is in response to the ques- 
tions presented by the carriers upon the rehearing. We 
hold that in all cases where a carrier by its tariff estab- 
lishes particular minima as applicable to cars of given 
dimensions, it must furnish a car of the size provided 
for in the tariff and ordered by the shipper, or, in case 
of its inability to do this, must provide other equipment, 
under such conditions as to fairly protect the minimum 
of the car ordered, and that its tariff should contain 
a provision thereto. 

The carriers contend that shippers should be re- 
quired to adapt their necessities to the equipment which 
is available, even though the tariff may offer other 
equipment, and this, within reasonable limits, is true. 
We feel that shippers desiring to use equipment of un- 
usual size may fairly be required to give a considerable 
notice of that desire to the carrier, so that the equip- 
ment ordered may be supplied. We are inclined to think, 
also, in order to avoid all dispute and favoritism, that 
the tariff of the carriers should provide a time within 
which, where equipment of a particular size is ordered, 
that equipment may be furnished. In the case before 
us the complainant waited six days for the small car. 
In our opinion, it would not be unreasonable for carriers 
to provide in their tariffs that the minimum applicable 
to the special car would not be protected unless the 
carrier had failed for six days, including the day of 
notice, to furnish the size of car ordered. It is not 
intended to relieve carriers from the duty of furnishing 
equipment within a reasonable time, but simply to fix 
a definite period beyond which the duty to*’furnish other 
equipment in lieu of that ordered shall attach. 





ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 8th day of January, A. D. 1912. 

Judson C. Clements, Charles A. Prouty, Franklin K. 
Lane, Edgar E. Clark, James S. Harlan, Charles C: Mc- 
Chord, Balthasar H. Meyer, Commissioners. 

No. 3221. 
WILLIAM K. NOBLE 
vs. 

THE BALTIMORE & OHIO RAILROAD COMPANY 
AND THE CHESAPEAKE & OHIO RAILWAY CO™- 
PANY. 

This case coming on to be further heard upon petition 
for rehearing, and full investigation of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a report on 


the rehearing containing its findings of fact and con- 
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clusions thereon, which said report is hereby referred to 
and made a part hereof: 

It is ordered, That the prior order of the Commis- 
sion herein, dated December 12, 1910, in regard to rep- 
aration stand as formerly entered; but that the provi- 
sion in said order in regard to minima weights applicable 
to cars Of given dimensions be modified so as to read 
as follows, to wit: That defendant the Baltimore & 
Ohio Railroad Company be, and it is hereby, notified and 
required to establish and put in force, on or before the 
ist day of April, 1912, and maintain in force thereafter 
during a period of not less than two years, and apply 
to the transportation of interstate traffic a rule to the 
effect that when a car of the capacity or dimensions 
ordered by a shipper, and provided for in the tariff, can- 
not be furnished after six full days’ notice therefor has 
been given by the shipper and a larger car is furnished, 
such larger car shall be used upon the basis of the 
minimum weight fixed in the tariff for the car which 
was ordered, provided the shipment could have been 
loaded upon or in a car of the size ordered; and de- 
fendant’s tariff must contain a provision to that effect. 


No Unjust Discrimination 
OPINION NO. 1756 
No. 3903. 
PLANO MILLING COMPANY 
vs. 
ST. LOUIS SOUTHWESTERN RAILWAY COMPANY 
ET AL. 
Submitted September 15, 1911. Decided February 5, 1912. 


The principal defendant permits milling in transit at Plano, 
Tex., under through rates on grain from St. Louis, Mo., and 
Cairo, Ill., only on traffic destined to local stations on its 
line. Complainant asks for the transit privilege on such 
traffic on grain moving to destinations on the International 
& Great Northern Railway of Texas; Held, That the record 
fails to show that complainant is subjected to unjust dis- 
crimination or undue disadvantage. Complaint dismissed. 
M. L. Kauffman and L. T. Pellerin for complainant. 


S. H. West and Roy F. Britton for St. Louis South- 
western Railway Company and St. Louis Southwestern 
Railway Company of Texas. 

S. G. Reed for Houston & Texas Central Railway 
Company. 

Report of the Commission. 
BY THE COMMISSION: 

The complainant is a miller of corn and wheat at 
lano, Tex., a station on the main line of the defendant 
St. Louis Southwestern Railway Company of Texas, here- 
inafter referred to as the Cotton Belt, between Texarkana, 
Ark., and Fort Worth, Tex. Plano is also on the main 
line of the Houston & Texas Central, about 20 miles 
horth of Dallas, Tex. The complainant draws grain in 
large quantities from St. Louis, Mo., Cairo, Ill., and 
other northern points. The markets to which it desires 
to ship its products, so far as this complaint is con- 
cerned, are stations on the line of the International & 
Great Northern in the state of Texas. 

The complaint arose out of the fact that the grain- 
carrying roads entering Fort Worth, including the Cotton 
Belt, permitted transit privileges on grain at that point 
under their through rates from St. Louis, Cairo and 
Thebes to destinations on the International & Great 
Northern. The privilege is still open at Fort Worth, but 
not in connection with the Cotton Belt. The complainant, 
on the other hand, was and is accorded by the Cotton 
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Belt transit privileges on grain from those gateways 
only when the product moves to destinations on the 
line of that railway; such privileges being denied by the 
Cotton Belt when the product moves from Plano to 
points on the International & Great Northern. The 
petition therefore charges a discrimination in favor of 
the competing mills at Fort Worth, in violation of the 
third section of the Act. The prayer is that the de- 
fendants be required to grant “the same privilege to 
shippers at Plano as is now granted shippers at Fort 
Worth.” 


The complainant is enabled to reach points in Texas 
on the Southern Pacific and certain connecting lines 
with grain originating in the north and brought into 
Plano by the Houston & Texas Central. While that 
company is named as a party defendant, no order against 
it is sought and therefore it is not really in the case. 


The filing of the complaint was promptly followed 
by the withdrawal of the transit privilege at Fort Worth 
by the Cotton Belt. The answer of that company re- 
cites such cancellation as ground for the dismissal of 
the action. But the complainant asserts that its posi- 
tion is not bettered in any respect and that there is 
still a discrimination against Plano in favor of Waco, 
Tex., where a transit privilege was and is granted by 
the Cotton Belt on traffic originating at Kansas City 
and moving to points on the San Antonio & Aransas 
Pass Railway. But no amendment of the complaint was 
made, and the case was tried upon pleadings that fail 
to make any allegation respecting the privilege allowed 
at Waco, 


On behalf of the complainant it is contended that 
the mill at Plano is the only one in that part of Texas 
which is unable to reach consuming points on the In- 
ternational & Great Northern under through rates from 
St. Louis, Cairo and Thebes; that it needs the transit 
privilege in order to reach such consuming points on a 
parity with its competitors located on other lines of 
railway; and that there are no grounds which justify 
the denial of the privilege by the Cotton Belt. It is 
admitted that if established at Plano the privilege would 
have to be extended to all other points on the Cotton 
Belt in order to avoid a charge of unjust discrimination 
by other mills. But the complainant argues that the 
voluntary establishment by the principal defendant of 
the transit privilege at Fort Worth is evidence of the 
sufficiency of the revenue under the present through 
rates at Fort Worth and Waco. 

On behalf of the principal defendant testimony was 
offered to the effect that for several years its policy 
with respect to milling in transit has been a conserva- 
tive one, because the practice is hard to police and is 
susceptible of manipulation. The privilege was estab- 
lished by the Cotton Belt at Fort Worth only at the 
urgent request of shippers there and on the representa- 
tion that there was something like 1,200 cars of grain 
at Cairo ready to move through Fort Worth. But the 
traffic did not materialize. It is further claimed that 
the withdrawal of the privilege by the Cotton Belt works 
no injury to Fort Worth, and that the same is true of 
Waco, where the privilege will be withdrawn as soon as 
tariffs can be reissued. The transit privilege at Waco 
does not apply to points which this complainant desires 
to reach. 


Milling in transit is a privilege which is frequently 
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accorded by carriers under their through rates on grain 
from points of origin to the ultimate destinations. But 
shippers are not entitled as a matter of right to mill 
their grain in transit and forward the product under the 
through rates. Diamond Mills vs. B. & M. R. R., 9 
I, C. C. Rep., 311. Im the absence of undue discrimina- 
tion between shippers or milling points the Commission 
has uniformly refused to require a carrier to establish 
transit privileges. The complainant labors under a dis- 
advantage in the marketing of its product at consuming 
points on the line of the International & Great Northern 
in competition with mills that are situated on other 
grain-carrying lines. But this disadvantage is not the 
result of unjust discrimination on the part of the de- 
fendants. Under the pleadings and upon the facts dis- 
closed of record we are unable to find any ground for 
granting the relief sought. The complaint must there- 
fore be dismissed. 





ORDER. 


This case being at issue upon complaint and answers 
on file, and having been duly heard and submitted by 
the parties, and full investigation of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a report 
containing its findings of fact and conclusions thereon, 
which said report is hereby referred to and made a part 
hereof: 

It is ordered, That the complaint in this proceeding 
be, and it is hereby, dismissed. 


Window Glass Rates Upheld 


OPINION NO. 1763 
No. 4374. 
SUNFLOWER GLASS COMPANY ET AL 
Vs. 
MISSOURI PACIFIC RAILWAY COMPANY ET AL. 
Submitted November 2, 1911. Decided January 15, 1912. 


Complaint alleged that defendants’ rates on window glass from 
the Kansas field to the upper Mississippi River crossings are 
unreasonable and unduly discriminatory as compared with 
the rates on that commodity from the east to said crossings; 
Held, That the facts disclosed by the record show that no 
discrimination exists and that the present rates from the 
Kansas field are not unreasonable. 

J. P. Casey and F. E. Wear for complainants. 
D. R. Lincoln for Missouri Pacific Railway Company. 
T. J. Norton and J. R. Koontz for Atchison, Topeka 

& Santa Fe Railway Company. 

W. F. Dickinson and Wallace T. Hughes for Chicago, 


Rock Island & Pacifie@~Railway Company. 


Report of the Commission. 

PROUTY, Chairman: 
The complainants are manufacturers of window glass 
in what is known as the gas belt of Kansas, situated in 
the southeastern part of that state, of which Coffeyville 
may be selected as a representative point. The com- 
plaint is that rates on window glass to the upper Missis- 
sippi River crossings, like Dubuque, Davenport, Fort 
Madison, Muscatine, etc., are too high. 

Window glass is produced in large quantities in 
Indiana and eastern Ohio, and the product of those 
factories comes into sharp competition with that pro- 
duced by the complainants at these Mississippi River 
points. Until some two years ago the commodity rate 
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on window glass in carloads from producing points ip 
Ohio and Indiana was 18 cents per 100 pounds to St. 
Louis and 23% cents to these upper crossings. In 1909 
the Roach & Musser Sash and Door Company, located 
at Muscatine, Iowa, filed with this Commission a con- 
plaint alleging that the rate of 23 cents to that and 
similar points was unreasonable in itself and discrimina- 
tory as compared with that to St. Louis. A hearing was 
had upon this complaint, but before the case was argued 
and submitted the carriers made a voluntary readjust- 
ment of their tariffs by which a rate of 19 cents was 
established to the points in question, the rate to St, 
Louis remaining thé” same. 


The corresponding rate on window glass from these 
Kansas points of production to St. Louis before the 
readjustment just referred to had been to St. Louis 22 
cents, to the upper crossings 27 cents, and the com- 
plainants say that upon this adjustment they could fairly 
compete with eastern factories. 


When the rate from the East was reduced from 23 
cents to 19 cents to these points in question no reduc- 
tion was made from the mills of the complainants, and 
they now assert that their rate ought to have been 
reduced as much as the rate from the East. It will be 
seen therefore that the real complaint of the complain- 
ants is not that 27 cents is unreasonable to these upper 
Mississippi River crossing—for that rate was satisfac- 
tory—but that-the present rate is too high as compared 
with the 19-cent rate from the East. 


The defendants which carry this business from the 
Kansas points to the Mississippi River do not, except 
to a very limited extent, participate in the transportation 
from the East to these same points. Rates from the 
East are dominated and the business mainly handled 
by lines having no connection with the defendants. 
Strictly speaking, therefore, these defendants cannot be 
said to discriminate by reason of the fact that they 
maintain a higher rate from Kansas points than other 
lines, over which they have no control, maintain from 
the East. 


At the same time, railroads owe to the communities 
served by them the duty to maintain rates which are 
fairly adjusted with respect to similar rates from and to 
competing territory, having reference to the general 
adjustment of rates and all the circumstances involved. 
Perhaps all this would be best expressed by saying that 
these defendants ought to maintain from the Kansas 
field a rate which is fairly in line with the general level 
of rates. We may inquire, therefore, whether a rate 
of 27 cents from the Kansas field for lines operating in 
that territory is fairly related to a rate of 19 cents from 
the Hast over lines in that territory. 

The distance to these points from the Hast is some 
what less than from Kansas points of production. It 
was said that the average from the East would be about 
450 miles as compared with 500 miles from Kansas. While 
this difference in distance would justify some difference 
in the rate, manifestly it would not excuse anything like 
the present difference. 

It is well understood that the general level of rates 
in Central Freight Association territory east of the 
Mississippi River is very much lower than that pre 
vailing in territory west of that river. For example, rates 
in cents per 100 pounds upon the numbered classes by 
the Santa Fe from Coffeyville, Kan., to Fort Madison, 
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Iowa, aS compared with corresponding rates from Co- 

jumbus, Ohio, to Fort Madison are as follows: 
Rates from Coffeyville to Fort Madison— 
NEE 6b Give oo Newey ben 1 2 3 4 5 





83 69% 52 43 
Rates from Columbus to Fort Madison— 


4 5 6 





61% 41 29% 24% 20 

Glass in carloads moves at the fifth class rate under 
both Western and Official classifications, and the differ- 
ence in the above class rates perhaps fairly represents 
the difference in the general level of rates. 

It should also be noted that the distances from the 
eastern fields to the various Mississippi River crossings 
from St. Louis north to the northern line of the state 
of Iowa are substantially the same, so that upon the 
score of the cost of service it is difficult to sustain a 
much higher rate to the upper crossings than to St. 
Louis. Rates from the East to these points in question 
were reduced for that reason. Upon the other hand, 
the distances from the Kansas field to St. Louis are 
very much less than to the upper crossings, so that the 
same reason which induced and compelled a reduction 
from the East is not operative to these points from 
the West. 

Upon the whole, we are of opinion and find that 
no discrimination exists and that the present rates from 
this Kansas field cannot be pronounced unreasonable. 

The complaint will therefore be dismissed. 





ORDER. 

This case being at issue upon complaint and answers 
on file, and having been duly heard and submitted by 
the parties, and full investigation of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a report 
containing its findings of fact and conclusions thereon, 
which said report is hereby referred to and made a part 
hereof: 

It is ordered, That the complaint in this proceeding 
be, and it is hereby, dismissed. 


Fertilizer Rate is Legal . 


OPINION NO. 1764 
No. 3731. 
VIRGINIA-CAROLINA CHEMICAL COMPANY 
vs. 
ATLANTIC COAST LINE RAILROAD COMPANY. 


Submitted April 25, 1911. Decided January 15, 1912. 


1, Defendant maintained from Charleston, S. C., to Gainesville, 
Fla., commodity rates of $3.10 per ton on fertilizer and 
$2.25 on fertilizer material, governed in each case by the 
provisions of the classification and exceptions thereto. 
These latter schedules contained a list of articles entitled 
to be shipped as fertilizer, but contained no list of articles 
that might be shipped as fertilizer material. 

2. With reference to the application of the $3.10 rate on various 
carload shipments of articles listed in the classification 
as entitled to fertilizer rates; Held, That $3.10 was the 
rate legally applicable to complainant’s shipments, and 
that the same is not shown to have been unreasonable or 
unduly prejudicial. Complaint dismissed. 


H. W. B. Glover for complainant. 
Frank W. Gwathmey for defendant. 
Report of the Commission. 
BY THE COMMISSION: 
The complainant is a corporation engaged in the 
manufacture of fertilizer and has offices at Atlanta, Ga. 
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By petition, filed December 23, 1910, it alleges that the 
charges collected by defendant for the transportation of 
certain shipments of bulk acid phosphate from Charleston, 
S. C., to Gainesville, Fla., were unreasonable. The matter 
was first brought to the attention of the Commission 
February 17, 1910. Reparation is asked. 


During the month of March, 1908, complainant shipped 
from Charleston to Gainesville 4 carloads of bulk acid 
phosphate, aggregating 200,000 pounds, upon which freight 
charges were collected in the sum of $310, based upon 
a commodity rate of $3.10 per ton, applicable to fer- 
tlizers,‘including bulk acid phosphate and other articles 
specifically listed as fertilizers in the Southern Classifi- 
cation, in connection with Florida exception sheet, to 
which the tariff refers for a list of articles taking fer- 
tilizer rates. The list in the classification included acid 
phosphate, but that in the Florida exception sheet did 
not. Under the tariff then effective, the charges were 
correctly assessed. 


At the hearing complainant amended its petition to 
include 4 cars of sulphate of potash, 1 car of nitrate of 
soda and 4 cars of dry-milled phosphate plaster, the 
aggregate weight of which was 457,823 pounds. Upon 
these shipments which moved from March 26 to Sep- 
tember 22, 1908, inclusive, from Charleston to Gaines- 
ville, charges aggregating $709.62 were assessed, based 
on the fertilizer rate of $3.10. These latter shipments 
were also included in the informal complaint herein- 
before referred to. 


By tariff, A. C. L., I. C. C. No. 5320, effective Feb- 
ruary 16, 1907, defendant published from Charleston to 
Gainesville a commodity rate of $3.10 per ton on fer- 
tilizer, also a rate of $2.25 per ton, applicable on fertilizer 
“when consigned to fertilizer factories.” This tariff was 
governed by the Southern Classification and Florida ex- 
ception sheet, to which reference is made for a list of 
articles upon which the rates named may be applied. 

December 28, 1907, the tariff referred to above was 
superseded by I. C. C. No. 5936 (effective when ship- 
ments moved), which brought forward the $3.10 rate, 
but omitted the $2.25 rate “when consigned to fertilizer 
factories.” On December 18, 1908, in Supplement No. 
67 to I. C. C. No. 4262, the carriers published a rate of 
$2.25 on “fertilizer material,” but the tariff did not 
contain within itself any list of articles upon which this 
rate applied. It is governed by Southern Classification 
in connection with note 19 (Florida exceptions). Refer- 
ence to the classification discloses that while it includes 
(as does also note 19) a list of articles taking fertilizer 
rates, no provision whatever is made for articles taking 
“fertilizer-material” rates. It seems certain, therefore, 
that the last-mentioned rate of $2.25 did not lawfully 
apply to shipments of bulk acid phosphate. Indeed, 
under our rulings relative to the application of specific 
commodity rates, the $2.25 rate could not have been 
applied in any instance. 

At the time these shipments moved there was in 
effect, tariff A. C. L., I. C. C. No. 5489, a commodity rate 
of $1.50 per ton, applicable from Charleston to Jackson- 
ville, Fla., on articles taking fertilizer rates as listed in 
the Southern Classification, which, as we have seén, 
included acid phosphate. The same tariff also named a 
commodity rate of 75 cents per ton from Jacksonville 
to Gainesville, applicable to fertilizer material “when 
for fertilizer factories”; the articles comprised in the 
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term fertilizer material were not specified in the tariff; 
instead it provided that rates between Jacksonville and 
Florida points should be subject to the Florida Classifica- 
tion, but this latter schedule was not filed with the 
Commission. In the same tariff is also published a 
class-M rate of $1.60 from Jacksonville to. Gainesville, 
but this rate, like the commodity rate on fertilizer ma- 
terial, was also governed by the Florida Classification, 
which, as just stated, was not on file with the Commis- 
sion. Neither of the last-named factors was, therefore, 
available for the purpose of constructing, in connection 
with the $1.50 rate to Jacksonville, a through interstate 
rate to Gainesville. 


Effective March 7, 1910, the defendants canceled the 
intermediate rates in the last-named tariff and reissued 
them in Hinton’s tariff, I. C. C. No. A-27. This tariff, 
which is still in effect, names a rate of $3.10 on fertilizer, 
including acid phosphate, applicable from Charleston to 
Gainesville, and a rate of $1.60 from Jacksonville to 
Gainesville, both governed by the Southern Classification 
in connection with note 19. The tariff also carries rates 
from Charleston to Gainesville of $2.25 per ton and 
from Jacksonville to Gainesville of 75 cents per ton on 
fertilizer material. The fertilizer-material rates last 
named are applicable to commodities particularly speci- 
fied in note 3 of the tariff, which does not, however, 
include acid phosphate. Furthermore, the rates are 
limited to imported material, and there is nothing of 
record to show that the shipments in question were 
tendered or accepted by the carriers as other than local 
shipments. Since May 1, 1911, the tariff has carried a 
rate of $2.25 on dry milled plaster, Charleston to Gaines- 
ville. 


The question remains, were the shipments involved 
properly assessed as fertilizer? Much confusion has 
been thrown into the case by the efforts of complainant 
to show that bulk acid phosphate is a fertilizer material 
and not a fertilizer. The defendant, while denying com- 
plainant’s contention as to the character of bulk acid 
phosphate, admitted that sulphate of potash and nitrate 
of soda were “fertilizer materials,” and should have 
been charged as such. It appears from testimony intro- 
duced on behalf of complainant that all of the commodi- 
ties specified are fertilizer materials in the sense that 
each is usually combined with one or more articles in 
the manufacture of a complete fertilizer, and is seldom 
used in the crude state; but it also appears that in 
certain cases each of the so-called materials is con- 
sidered as a complete fertilizer. It was shown that 
different communities require different fertilizers; that 
scarcely any two farmers would want the same mixture; 
and that each of the commodities involved is, to some 
extent, shipped direct to consumers. 


The tariffs carry rates on fertilizer and also on 
fertilizer material. They refer, in each case, to the 
classification and exception sheets for a list of articles 
which may be shipped thereunder. The distinction be- 
tween fertilizers and fertilizer materials for transporta- 
tion purposes is to be determined, therefore, by refer- 
ence to the classification and exception sheets; but, while 
these latter contain a list of articles taking fertilizer 
rates, they contain no list of articles taking “fertilizer- 
material” rates. Therefore no application of the latter 
rates can be made. Rates which were formerly in 
effect on fertilizer “when consigned to fertilizer fac- 
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tories” could only have had the effect of discriminating 
between the shippers or the receivers. The rule is well 
established that a rate cannot be based upon the use to 
which the commodity is to be devoted; neither can a 
rate be confined in its terms or application to an in- 
dividual or a class; it must be open to all shippers alike. 
It is our conclusion and finding that the legally 
established rate of $3.10 on fertilizer from Charleston 
to Gainesville, specifically applicable in carloads upon 
any and all of the commodities involved, has not been 
shown to have been unreasonable so far as it applies to 
the commodities in question in this complaint. There 
was, and is, no legally published rate on fertilizer ma- 
terials as such, and the record contains no data to show 
what differences, if any, should be made in the rate 
The complaint will be dismissed. 





ORDER. 

This case being at issue upon complaint and answer 
on file, and having been duly heard and submitted by 
the parties, and full investigation of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a report con- 
taining its findings of fact and conclusions thereon, which 
said report is hereby referred to and made a-part hereof: 

It is ordered, That the complaint in this proceeding 
be, and it is hereby, dismissed. 


Reparation for Coal Trimming 


OPINION NO, 1765 
No. 3956. 
NEW ENGLAND COAL & COKE COMPANY 
vs. 
NORFOLK & WESTERN RAILWAY COMPANY ET AL. 
. Submitted December 2, 1911. Decided February 5, 1912 


1. Trimming, or leveling coal in the holds of ships, is a neces- 
sary service in connection with the transportation of coal! 
by water, and, where performed by the rail carriers, it 
must be regarded as a part of the delivery. Whether or 
not defendants legally might be compelled to render such 
service, when they undertake so to do any charge therefor 
is subject to regulation by this Commission. 


2. The charge of 3 cents per ton for trimming and 4.5 cents per 
ton for ~~ and trimming not found to have been 
unreasonable. harge of the Virginian Railway of 4.5 
cents per ton for trimming alone found to have been 
unreasonable to the extent it exceeded 3 cents per ton. 
Reparation awarded. 


Lawrence A. Ford and Charles D. Drayton for com- 
plainant. 

R. Walton Moore, Merrel P. Callaway and Charles 
J. Rixey, Jr., for Norfolk & Western Railway Company. 

William A. Parker for Baltimore & Ohio Railroad 
Company. 

H. T. Wickham for Chesapeake & Ohio Railway 
Company. 

H. T. Hall for Virginian Railway Company. 

Lawrence Greer and F. C. Nicodemus, Jr., for West- 
ern Maryland Railway Company. 


Report of the Commission. 
M’CHORD, Commissioner: 

This proceeding involves the reasonableness of 
charges collected at certain Virginia and Maryland ports 
for “trimming” or leveling coal in the holds of ships. 

Complainant is a corporation engaged in buying, 
selling and transporting coal by water. Its principal 
office is in Boston, Mass. The petition was filed March 
27, 1911. 
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The defendants transport coal from various inter- 
state points, particularly from West Virginia, to the 


ports for transshipment. At their respective termini 
extensive coal piers have been erected. Those of the 
Norfolk & Western are at Lambert’s Point; those of the 
Virginian Railway at Sewall’s Point, both on Norfolk 
Harbor, Va. The Chesapeake & Ohio Railway’s piers are 
at Newport News, Va.; those of the Baltimore & Ohio 
Railroad at Curtis Bay, and those of the Western Mary- 
land Railway at Port Covington, both the latter being 
near Baltimore, Md. These piers are used solely for 
the transshipment of coal and are equipped with numer- 
ous devices designed to expedite and economize such 
transshipments. Transportation conditions to-day demand 
such instrumentalities, and it would be almost impossible, 
certainly extremely difficult, to load coal upon vessels 
without the use of the facilities so provided. 


Complainant owns three steamships, which it oper- 
ates in the transportation of its coal, and these vessels 
call regularly at defendants’ ports for cargoes. When 
the coal arrives at one of the ports and the vessel is 
ready to receive it, the loaded cars are hauled by the 
particular defendant to an elevated track upon the pier 
and are there placed so that their hoppers are directly 
over the chutes. Laborers then drop the hoppers, and, 
having set the chute over the vessel’s hatchway, the 
coal flows into the hold. As it pours into the hold its 
tendency is to pile pyramidically. Its even distribution 
is then effected by laborers equipped with shovels, and 
this service is termed “trimming.” This is done to 
secure density as well as to enable the vessel to main- 
tain an even keel, and to a greater or less extent it is 
necessary upon all coal-carrying vessels. 


It is alleged that the present charge for trimming 
coal in complainant’s vessels is 3 cents at the Maryland 
ports and 4.5 cents at the Virginia ports. We are asked 
to find these charges unreasonable and to establish a 
charge not in excess of one-half cent per ton or to re- 
quire that defendants permit complainant to perform its 
own trimming. Reparation is also asked. 


Before proceeding to consider the case on its merits, 
we shall dispose of the jurisdictional question raised by 
defendants. It is contended that this trimming service 
is entirely maritime; that it has no connection with the 
rail transportation and therefore is not subject to regu- 
lation by this Commission. In support of these conten- 
tions it is urged that the rail transportation ends at the 
top or knuckle of the pier; that the trimming is per- 
formed by a stevedore who makes his own charge there- 
for; that there is no duty upon the rail carrier to render 
this service, and that the shipowner or operator is at 
liberty to do his own trimming. 


That the ship may do its own trimming or that this 
Service is performed by a stevedore we do not consider 
material. Some of the defendants employ laborers who 
do the actual trimming, while others contract with a 
Stevedore to do such work. The stevedore is an agent 
of the rail carrier and is employed primarily for the 
convenience of the latter. This agent is subject to the 
direction of the rail carrier’s superintendent of terminals, 
and, while it appears that the entire trimming charge, 
in such eases, goes to the stevedore, the contracts which 
Were filed show that the stevedore undertakes to per- 
form the work at a “reasonable charge.” The relation 
of principal and agent clearly exists, and we cannot 
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perceive that the interposition of an agency directly 
commissioned by the carrier to perform a specific service 
from which the carrier greatly benefits removes such 
carrier from connection with the transaction. 


Likewise immaterial is the argument that the rail 
carrier cannot be compelled to render such service, for 
it is well established that, while carriers voluntarily may 
do what this Commission cannot compel them to do, it 
is also true that such voluntary undertaking may subject 
the charge therefor to regulation by this Commission.. 


To dispose of the argument that the rail transporta- 
tion ends at the top or knuckle of the pier requires a 
more extetisive review. Complainant is the owner of 
practically all the coal transported by it. This coal is 
purchased f. o. b. tide, which is interpreted to mean that 
the vendor is required to deliver into the hold of the 
vessel. The charge for trimming, however, is always 
paid by the ship. The coal is billed from the mines to 
the agent of the shipper at the pier, and this agent pays 
the freight charges to the rail carriers and gives in- 
structions as to loading the coal upon the vessels. There 
is no through route or joint rate or any common con- 
trol, management or arrangement between the rail and 
the water carriers for continuous carriage or shipment 
from origin to destination. The coal moves to the port 
upon a transshipment rate, and the schedules naming the 
trimming charges are not filed with this Commission. 

Section 1 of the Act provides that— 

The term “transportation” shall include * * * all instru- 
mentalities and facilities of shipment or carriage, irrespective of 
ownership or any contract, express or implied, for the use 
thereof, and all services in connection with the * 2X “ delivery 


* * and handling of property transported. * 
~ * * ~ +t * . 


And it is hereby made the duty of all common carriers sub- 
ject to the provisions of this act to establish, observe, and 
enforce * * just and reasonable regulations affecting 
* * * the facilities for transportation * * * and all other 
matters relating to or connected with the receiving, handling, 
transporting, storing, and delivery of property subject to the 
provisions of this act which may be necessary or proper to 
secure the safe and prompt receipt, handling, transportation, 
and delivery of property subject to the provisions of this act 
upon just and reasonable terms. 


The piers erected by the several defendants, includ- 
ing grading, rails and land, represent an investment of 
approximately two million dollars each. It cannot be 
doubted that in making such outlays for the establish- 
ment of transshipping facilities and in appropriating the 
opportunities and advantages for handling the coal, de- 
fendants have undertaken to effect safe and complete 
delivery to vessels seeking cargoes at these ports. The 
transshipping agencies were constructed not only as a 
necessity for the rail carriers in the successful conduct 
of their business, but in order to attract ships to their 
piers, where cargoes might be loaded with economy and 
dispatch. The trimming service is a factor in the trans- 
shipment of coal. For the purpose of loading, the ship 
is to some extent under the domination of the rail car- 
riers, When it comes alongside the pier the laborers 
enter thereon to manipulate the chutes and thereby put 
the transshipping agencies into operation. As the load- 
ing progresses it becomes necessary for some of these 
laborers to board the ship and to descend into the hold 
and distribute the coal. This service is an essential 
link in effecting delivery because no complete and rea- 
sonable delivery can otherwise be accomplished. Nor do 
we think it the duty of the consignee to unload the cars 
when the rail carriers own and operate the unloading 
instrumentalities, and where it is impossible for the con- 
signee to accept delivery in any other way. Indeed,: 
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under the existing arrangement, the water carriers have 
no choice but to employ the facilities provided by the 
rail carriers, who offer to the public a transportation 
service with delivery in this manner. Where the car- 
riers have undertaken to deliver the coal and have ap- 
propriated all the reasonable and practical means for 
so doing, they cannot be heard to say that they have 
performed the obligations resting upon them, or that 
the transportation has ended until delivery is completely 
effected. The agencies upon the pier employed by the 
carrier for this purpose are inadequate for the proper 
distribution of the coal, and such agencies have been 
supplemented by employes, some upon the pier and others 
upon the ship, engaged as a unit in effecting delivery, 
As will appear further in this report, the tariffs of 
some of the defendants provide that the transshipment 
rate includes dumping, while others exclude dumping in 
such rate and make a separate charge for dumping and 
trimming combined. If dumping is a part of the trans- 
portation service, and if dumping and trimming are so 
connected that they may be combined, then trimming 
also must be a part of the transportation service. Under 
the circumstances we must consider the various opera- 
tions of transshipment as a unit and, whether or not 
defendants legally might be compelled to render this 
trimming service, when they undertake so to do any 
charge therefor is subject to regulation by this Com- 
mission. 

“ Defendants strongly urge the necessity for having 
this special work restricted in its performance to one 
man or one organization. With their heavy investments 
we think it probably would be imprudent if defendants 
allowed any and every contractor or laborer to perform 
this work. Dumpers and trimmers must be experienced. 
They must be available at any hour of the day or night, 
and as their employment is more or less sporadic, it 
can well be imagined that some definite organization is 
necessary to insure the safe and expeditious discharge 
of their duties. While but one stevedore is employed by 
any of the defendants, it is a fact that vessels may carry 
their own trimmers or independently contract therefor. 
Complainant, however, has never availed itself of -this 
privilege. 

We come now to consider the reasonableness of the 

charges imposed. 


Dependent upon the character of the vessel, these 
charges at the Maryland ports vary from 3 to 10 cents 
and at the Virginia and Chesapeake ports from 4% to 
10 cents. Seven cents appears to be the uniform charge 
for cargo coal in steamers and in schooners, and 10 
cents is charged for bunker coal. These charges are 
assessed against the total number of tons loaded aboard 
the ship, the actual tonnage shoveled being impossible 
to determine. 


Complainant’s vessels are of a so-called self-trimming 
type; that is, they are constructed so as to distribute a 
considerable quantity of the coal without human inter- 
vention, thereby minimizing the amount of labor required. 
In recognition of this fact, the lowest charge is made 
against vessels of this type—4.5 cents at the Chesapeake 
ports and 3 cents at the Maryland ports. 

It is well here to note that throughout this case 
dumping and trimming have been confused. As already 
stated, trimming means leveling the coal in the hold of 
the vessel; dumping, the physical discharge of the coai 
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from the car into the chute. The Baltimore & Ohio ang 
the Western Maryland include dumping in their rates to 
the port and make a charge of 3 cents for trimming, 
The Chesapeake & Ohio and the Norfolk & Western 
exclude dumping in their port rates and make a charge 
of 4.5 cents for dumping and trimming. The Virginian 
Railway, in its transshipment rate, specifically includes 
dumping, while its charge for trimming alone is 45 
cents. This difference in the charges made by the Vir. 
ginian Railway will be treated separately. 

Prior to 1907 the charge upon cargo coal for all 
steamers at all of the ports in question was 7 cents per 
ton, Complainant’s vessels then appeared with their 
self-trimming features, and after negotiating with de- 
fendants secured a reduction to the present rates. These 
charges appear to be lower than those made at any other 
ports, either domestic or foreign. Possibly the lowest 
charge at any other port for this service upon so-called 
self-trimming ships is at Swansea, Wales, where the 
rate is 2 pence (4 cents) per ton. An exhibit filed by 
the Chesapeake & Ohio Railroad showing the cost per 
ton for trimming and dumping is illustrative, and fol- 
lows: 


Cents 
ORE Wwe ca 5 Pasta Cex 0 Caras « ows ce CED TOC PORE T tees we 260 
EE SMES net Witte h siahs oll kelhaie laa. e's: kare bk we Uh aabieh <s « } 
UN? CEA: (enh Ses FORTE Sia Ts vad Sack RAR... 07 
Tools 


Another exhibit filed by the same defendant shows 
the following receipts and expenditures of its stevedore 
for the year 1910: 


ee DUI: aid cas 4a 4 = mae, die Ba ce 6 8c habe Oe ene $248, 285.1 
Total expenditures 


Peeiee. CR RN sa tices 5s as cab imae ng «on ered ks abe ' 5,385.10 
Te which should be added yearly salary drawn by 
stevedore and included in total expenditures 


3,600.00 


Total revenue to stevedore..............0..eeecees $ 8,985.10 


From all the facts before us we are unable to find 
that the charge of 3 cents for trimming or the charge 
of 4.5 cents for dumping and trimming, as applied to 
vessels of the type we have here considered, is unrea- 
sonable. In the case of the Virginian Railway, however, 
the charge for trimming is 4.5 cents and its charge for 
dumping is included in its transshipment rate. That 
defendant filed an exhibit showing an aggregate cost 
of $185,377.56 for delivering 1,604,495 tons of coal on 
board all vessels, April 1; 1909, to February 28, 1911. 
This cost was made up as follows: 


Superintendent, clerks, and office expenses............ $11,779.46 
Wages for electrical and mechanical operation 18,307.30 
Foremen, trimmers, and dumpers 5.8 


ey SU Ay ino 40 5)u oti Wales p's bese os vbinbe gate cee 
DIGOR. GUPCTIOON OME SUPPER... o5 ec cc ccc ccwerccewcecoce 
Miscellaneous, taxes, insurance, and dredging 
Operating tubs 





As the cost of dumping is included in the rate to the 
port for transshipment, to arrive at the correct cost for 
trimming alone the cost of dumping should be excluded. 
Most of the above items relate to dumping. Only the 
following appear to have any connection with trimming: 


Superintendent, clerks, and office expenses............. $11,779.46 
Foremen, trimmers, and dumpers....................... 57,495.90 
NS IIE RR ETT RRS TELA TIN PSE DS ES he Pe EE $69,275.31 


Assuming that one-half of this amount is properly charge 
able to dumping, we have an average cost of 2.16 cents 
per ton for trimming all coal. Even this average, how- 
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ever, is not fairly representative of the cost for self- 
trimming vessels. 


Under all the circumstances, we are of opinion and 
find that the charge of 4.5 cents made by the Virginian 
Railway at Sewall’s Point for trimming coal upon so- 
called self-trimming vessels of the type operated by 
complainant is unreasonable. It is in evidence that the 
cost of actually dumping the coal is 1.27 cents per ton, 
exclusive of clerical hire, tools, insurance, etc. The 
difference made by the other defendants between the 
charges for trimming and for. dumping and trimming is 
1% cents. Allowing that amount for dumping in con- 
nection with trimming, we find that a reasonable charge 
for trimming so-called self-trimming vessels of the type 
operated by complainant should not exceed 3 cents per 
ton. 


Between April 1, 1909, and, February 1, 1910, com- 
plainant received 40,290 tons of coal over the’ piers of 
the Virginian Railway, for the trimming of which it paid 
charges at the rate of 3% cents per ton. This charge 
appears to have been erroneously applied under a mis- 
interpretation of the schedule posted at the port. On 
this tonnage we find complainant is entitled to repara- 
tion at the rate of one-half cent per ton, or $201.45, with 
interest from February 1, 1910, Between November 1, 
1910, and February 1, 1911, complainant received over 
the piers of the defendant Virginian Railway 21,458 tons 
of coal, for the trimming of which it paid charges at a 
rate of 4% cents per ton. On this tonnage we find 
complainant is entitled to reparation at the rate of 1% 
cents per ton, or $321.87, with interest from February 1, 
1911. 


None of defendants has filed tariffs with this Com- 
mission containing its trimming and dumping charges. 
Such tariffs should be immediately issued and filed as 
required by law. 

An order in accordance with the foregoing will be 
issued. 





ORDER. 

This case being at issue upon complaint and answers 
on file, and having been duly heard and submitted by 
the parties and full investigation of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a report con- 
taining its findings of fact and conclusions thereon, which 
said report is hereby referred to and made a part hereof: 

It is ordered, That defendant The Virginian Railway 
Company be, and it is hereby, notified and required, on 
or before the ist day of April, 1912, to cease and desist, 
and for a period of two years thereafter to abstain, from 
charging, demanding, collecting or receiving its present 
Tate for trimming coal at Sewall’s Point, Va., in the 
holds of self-trimming vessels of the type operated by 
complainant, New England Coal & Coke Company. 

It is further ordered, That said defendant The Vir- 


ginian Railway Company be, and it is hereby, notified 


and required, on or before the ist day of April, 1912, to 
establish and for. a period of two years thereafter to 
maintain, and apply for trimming coal at Sewall’s Point, 
Va., in the holds of self-trimming vessels of the type 
Operated by complainant, New England Coal & Coke 
Company, a rate not in excess of 3 cents per ton. 

It is further ordered, That said defendant The Vir- 
ginian Railway Company be, and it is hereby, authorized 
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and directed, on or before the ist day of April, 1912, to 
pay unto complainant, New England Coal & Coke Com- 
pany, the sum of $201.45, with interest thereon at the 
rate of 6 per cent per annum from February 1, 1910, 
and the further sum of $321.87, with interest thereon at 
the rate of 6 per cent per annum from February 1, 1911, 
as reparation for an unreasonable rate charged for the 
trimming of coal in the holds of complainant’s vessels at 
the port of Sewall’s Point, Va. 


And it is further ordered, That as to defendants Nor- 
folk & Western Railway Company, The Baltimore & Ohio 
Railroad Company, The Chesapeake & Ohio Railway 
Company and The Western Maryland Railway Company, 
the complaint be, and it is hereby, dismissed. 


Finds Record Insufficient 


—_-—— 


OPINION NO. 1768 


No. 3872. 
FRED R. KLEIBACKER 
vs. 
LOUISVILLE & NASHVILLE RAILROAD COMPANY 
ET AL. 


Submitted October 14, 1911. Decided February 5, 1912. 


Upon complaint of alleged unreasonableness of rule 15 of official 
classification; Held, that the present record, involving merely 
a claim for reparation on a specific shipment, is insufficient 
to base a finding as to the reasonableness of a rule of sueh 
widespread application and importance. 


Fred R. Kleibacker for complainant in person. 
J. T. Johnston for defendants. 


Report of the Commission. 

CLEMENTS, Commissioner: 

This complaint challenges the reasonableness of 
rule 15 of Official Classification, which provides that— 

No single shipment or small lot of freight of one class will 
be taken at less than 100 pounds, at first-class rate; and in no 
cose yr the charge for a single consignment be less than 25 

The issue arises upon a petition involving one ship- 
ment of canned okra from New Orleans, La., to Pitts- 
burgh, Pa., the shipment weighing 45 pounds. The 
Louisville & Nashville tariff applicable to the movement, 
and which is governed by the Official Classification, 
names a through rate of 60 cents on canned goods in 
less than carloads, which is 20 per cent less than third 
class. Under authority of the rule quoted the total 
charge was increased to $1.10. The rule is alleged to 
be unreasonable in so far as its operation results in a 
higher charge than the less-than-carload rate applicable 
to the class in which the commodity is rated—in this 
case 60 cents. 


Under the present rule the less-than-carload rate 
would not apply to less-than-carload shipments of canned 
goods under 183 pounds in weight, at which point the 
charges at the less-than-carload rate would exceed the 
$1.10 minimum charge. As the higher classes are reached 
this spread is reduced; thus, on second class traffic at 
98 cents the minimum charge would be exceeded on all 
shipment over 110 pounds in weight. Therefore, the 
lower the class of freight the greater the disparity be- 
tween the minimum charge and the less-than-carload rate 
at actual weight. 

The order asked for would be far more reaching in 
its effects than the interests of the present record, affect- 
ing, as it would, every carrier in Official Classification 
territory. No opportunity has been afforded the other 
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carriers to be heard nor have we the testimony of’ship- 
pers as to the general effect of the provision and their 
attitude thereon. A broader investigation than one of 
reparation against two carriers on a single shipment is 
necessary to a just and safe determination of the reason- 
ableness of this provision. The present record does not 
afford an adequate basis upon which to deal with the 
matter presented as one of classification, and as there 
is no evidence as to the inherent reasonableness of the 
rate charged on the particular shipment which, it may 
be stated, involved a two-line haul of some 1,100 miles, 
the complaint will be dismissed. 





ORDER. 

This case being at issue upon complaint and answers 
on file, and having been duly heard and submitted by 
the parties, and full investigation of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a report con- 
taining its findings of fact and conclusions thereon, which 
said report is hereby referred to and made a part hereof: 

It is ordered, That the complaint in this proceeding 
be, and it is hereby, dismissed. 


Lower Grain Rates Prescribed 


——_—_——- 


OPINION NO. 1769 


No, 4372. 
SOUTHWESTERN MISSOURI MILLERS’ CLUB 
vs. 
MISSOURI, KANSAS &°* TEXAS RAILWAY COMPANY 
ET AL. 


Submitted January 12, 1912. Decided February 5, 1912. 


1. Present rates for the transportation of wheat and wheat prod- 
ucts and corn and corn products from the Joplin group 
to Little Rock territory found to be unreasonable in 
themselves and in comparison with similar rates from 
southern Illinois and from the northern part of the Kan- 
sas City group, and lower rates prescribed for the future. 


2. Present rates on said commodities from the Joplin group to 
Alexandria territory found to be unreasonable and lower 
rates prescribed for the future. 


8. The Commission does not find any sufficient cause for revising 
the rates on these commodities in this proceeding from 
the Joplin territory to Fort Smith. 


4. An examination of the situation rather inclines the Commis- 
sion to the opinion that it would be better to create a 
territorial group for these commodities out of the Kansas 
City group to both Little Rock and Alexandria rather 
than a system of graded rates, but it seems proper that 
the carriers should be allowed to deal with this situation 
as they prefer, provided they substantially meet the views 
of the Commission. 


5. Reparation denied. 
Sidney F. Andrews for complainants. 
Lyman R. Bowman for Scott County Milling Company. 
T. J. Johns for Charleston Milling Company. 
J. B. Magee for Board of Trade of Cairo. 
J. C. Lincoln for Merchants’ Exchange of St. Louis. 


J. W. Allen for Missouri, Kansas & Texas Railway 
Company and Missouri, Kansas & Texas Railway Com- 
pany of Texas. 

H. G. Herbel and C. E. Perkins for Missouri Pacific 
Railway Company and St. Louis, Iron Mountain & South- 
ern Railway Company. 

Fred H. Wood for Frisco Lines. 

T. J. Norton and J. J. Coleman for Atchison, Topeka 
& Santa Fe Railway Company. 

Roy F. Britton and J. D. Watson for St. Louis South- 
western Railway Company and St. Louis Southwestern 
Railway Company of Texas. 
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I. W. Moore, F. H. Moore and J. R. Mills for Kansas 
City Southern Railway Company. 

W. F. Dickinson and Wallace T. Hughes for Chicago, 
Rock Island & Pacific Railway Company. 


Report of the Commission. — 


PROUTY, Chairman: 

What is known in the naming of grain rates to the 
south as the Kansas City group extends from the Ar. 
kansas-Missouri state line north something over 250 
miles, Its greatest width is about 200 miles. It lies, 
for the most part, in the state of Missouri, but includes 
a portion of eastern Kansas and of northeastern Okla- 
homa. 

The complainants are millers, located in the south. 
western part of this territory. The area covered by their 
operations is about 100 miles north and south by some- 
thing over that figure east and west. This territory has 
been designated in these proceedings as the Joplin 
group. 

The Little Rock group and the Alexandria group are 
territories south of the Kansas City group, Little Rock 
and Alexandria being the most important points in these 
respective divisions. 

The complainants allege: 

1. That rates on wheat and wheat products and 
corn and corn products from the Joplin group to Little 
Rock and Alexandria territories are unjust and unreason- 
able per se. 

2. That rates from Joplin territory to Little Rock 
and Alexandria discriminate against that territory in 
favor of the balance of the Kansas City group. 

3. That rates from the Joplin territory are unduly 
high as compared with those from competing mills in 
southern Illinois. 


4. There is a further claim that rates from the 
Joplin territory to Fort Smith, Ark., are unreasonable 

The Joplin territory produced in the year 1910 15, 
000,000 bushels of wheat and 75,000,000 bushels of corn. 
The mills of the complainants obtain about 90 per cent 
of their wheat in Joplin territory. This wheat is what 
is known as “soft” wheat, which is the only kind of 
wheat ground by the complainants and which produces 
a kind of flour which is most in demand in Little Rock 
and Alexandria territories. 

The average distance from the complainants’ mills 
to Little Rock is about 350 miles, the nearest mill being 
distant about 300 miles. The average distance from the 
entire Kansas City group to Little Rock is approximately 
450 miles. 

Southern Illinois produces the same kind of wheat 
which is grown in the Joplin territory, and the mills of 
southern Illinois grind this wheat into flour, which com- 
petes in the Little Rock and Alexandria territories with 
that of the complainants. 

Rates on wheat and wheat products to Little Rock 
may be first considered. 

There are now in effect from the Kansas City group 


to Little Rock the following rates, which are open to the 


complainants in the conduct of their business. 

(a) The local rate from all points in this group to 
Little Rock and Little Rock territory is 23 cents per 19 
pounds. This rate applies on wheat or flour from the 


point of origin. 
(b) There is a so-called proportional rate of 18 cents 
per 100 pounds applying on wheat and its products which 
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has moved by rail into the point of shipment. 
this rate the complainants may -ship in by rail to their 
mills from any direction and obtain upon the product 
this flat rate of 18 cents. 


Under 


(c) Milling in transit is permitted upon a direct-line 
haul without extra charge, so that the miller within 
the Joplin territory can purchase wheat at any point in 
the Kansas City group, mill it in transit, if he be located 
upon the direct line, and send on the product to Little 
Rock at a total rate of 23 cents. 

The complainants attack the reasonableness of this 
local rate, which they assert ought not to exceed 18 
cents. 

The defendants justify their rate of 23 cents from 
the mills of the complainants to Little Rock by showing 
that the average distance from the Kansas City group is 
450 miles and urging that a rate of 23 cents for this 
distance is not unreasonable. To this the complainants 
make answer that they are not interested in the rate 
from the Kansas City group, but only in that from the 
Joplin territory; that the average distance from this 
territory is but 350 miles, and that for this distance 23 
cents is too high. In other words, the contention of the 
complainants is that the Kansas City group is too large 
and that to compel them to pay a rate which might 
properly be applied to the entire group is unjust and 
unreasonable. 

This Commission has often considered the propriety 
of group rates, having sometimes approved and some- 
times disapproved of existing groups. Its action has 
often been influenced by the fact that existing groupings 
were highly satisfactory both to shippers and to car- 
riers. We have always recognized that in the applica- 
tion of group rates a discrimination of necessity arose 
between the near and the far edge of the group; but 
have felt that in many cases this discrimination was not 
undue and therefore not unlawful. We have never ap- 
proved a group rate which imposed upon any. part of 
the group an unjust and unreasonable or unduly dis- 
criminating transportation charge, when that considera- 
tion was urged’ upon the attention of the Commission. 
We must therefore inquire at the outset whether, in 
naming rate to Little Rock territory, Joplin territory 
may properly be embraced in the Kansas City group. 

From the nearest mills of the complainants to Little 
Rock the distance is about 300 miles. From the most 
distant points in the Kansas City group the distance is 
over 550 miles. The principal grain-shipping points— 
Kansas City, St. Joseph, Leavenworth—are situated in 
the northern part of this group. 


The mills of the complainants grind the grain which 
is produced within this territory, and they draw prac- 
tically their entire supply of wheat from the Joplin terri- 
tory. The defendants urge that under the milling-in- 
transit privilege the complainants may buy their supply 
of grain at any point in Kansas City territory, stopping 
it off for milling without additional charge, and that 
therefore the entire group rate is available to these com- 
Plainants. But while this is true in theory, as applied 
to the actual operation of these Joplin mills it has no 
application, since they do not and cannot purchase their 
stain at other points in the Kansas City group. They 
urge that extravagant rates ought not to be imposed 
upon the 90 per cent of grain which is grown in this 
territory upon the pretext that a more favorable rate 
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is granted to the other 10 per cent; that the products 
of their territory ought to be carried for a reasonable 
charge into those consuming territories for which they 
are particularly adapted and to which they are the 
nearest, 

It seems to us that this territory, under the cir- 
cumstances of this case, may well say that it is entitled 
to a reasonable rate into Little Rock and Alexandria 
territory without reference to the rate from the balance 
of the group, and we must therefore consider whether 
a rate of 23 cents is unjust and unreasonable as applied 
to this territory alone. 

The average distance to Little Rock from Joplin 
territory has already been stated to be about 350 miles. 
The rate of 23 cents applies not only to Little Rock, but 
to other points in that territory, but the evidence shows 
that the rate to Little Rock itself is the important one, 
and, considering the territory as a whole, the average 
distance would be less than 350 miles. 

Examining rates established by state authority in 
wheat-producing states, we find the following for 350 
miles: 





Rate 

State. per 100 

pounds 

Cents 

SE ee SS Ce ce Eee ee ee ee 14.9 

I Ss on 0 os dwg 6's Sina bela sob.) SRN wae Sais’ 6a e one 17.85 

NE Se Pe ee Pe, PET Oe TE pes eae PE te ee 21.5 

IIE | oon ia oan og 06-00 bane Oh a PE wees ban ee beak ae Ge 21.3 

EPS ba Teta ek CETTE Te ee CCE eek ee ee 14.5 
PRS. nai ddigin 0% bin kis 0.4’ Oe > oon aalaih > kite Wate o> 6.0.entgeeneie ane 15 
Arkansas (the so-called court tariff)...........ccesnecees 20 
WR 5k. 5S es is 6 BRR ARN Ae as 5 oO ee ee 17 
SE cab a cbhubieedaade st Vacs are ea Vey ceo een anre 15 

NE, 6iéea-cintihdsnnatta.c« >: bees eden ehuew es titer ha ie 17.45 


If these rates are to be taken as the fair measure of 
a reasonable rate, 23 cents would be too high. 

The short line from Kansas City to Fort Smith is 
328 miles via thé Kansas City Southern, and this line 
would form a part of the through line from Kansas 
City and points in Joplin territory to Little Rock. The 
rate voluntarily established for this distance is 19 cents, 
which would indicate that 23 cents for 350 miles was 
somewhat excessive. 

The defendants refer to Mitchell vs. A., T. & S. F. 
Ry. Co., 12 I. C. C. Rep., 324, and Farmers, Merchants 
& Shippers Club of Kan. vs. A., T. & S. F. Ry. Co., 12 
I. C. C, Rep., 351, as cases in which the Commission 
established rates in the same general territory higher 
than those under consideration. 

The rates mainly under discussion in those two 
cases were export rates via the port of Galveston. We 
fixed in the last case an export rate of 25 cents from 
points in Kansas, between 700 and 750 miles distant 
from that port, increasing the rate one-half cent for each 
additional 50 miles. 

The state of Texas, for the purpose of naming do- 
mestic rates, had been divided by the carriers into four 
groups, and both parties requested that these groups 
and the differentials obtaining between them be left as 
they were. We fixed to group IV a rate of 35 cents, 
making the other groups depend upon that, in accordance 
with certain differentials then existing and which, as 
just stated, were satisfactory to the complainants. The 
effect of this, as pointed out by the Commission, was 
to establish an export rate of 25 cents and a domestic 
rate of 35 cents to Galveston, which was located in 
group IV; but we further observed that this rate of 35 
cents applied not only to Galveston but to the entire 
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southern part of Texas for several hundred miles east 
and west, not only over the main line, but over branch 
lines as well, and that it involved the right of stoppage 
in transit and rebilling at a great number of points in 
Texas. 


In the Mitchell case, supra, we were dealing with 
rates between the lower edge of the producing territory 
and the upper edge of the consuming territory. The 
opinion states that the rates are established in view of 
this fact, and that they are “extremely high.” So far 
as the rates fixed in these cases are to be taken as an 
authority the most significance must be attached to the 
export rate, since in establishing the domestic rates we 
were largely guided by conditions as we found them 
and which both parties asked us not to disturb. It should 
be noted here, however, as was said in the opinion, that 
the export rate which we approved is lower than a 
domestic rate for the same distance involving different 
delivering conditions should be. 


It should also be held in mind in disposing of the 
question before us that rates can seldom be tested, even 
as to their reasonableness, strictly by themselves, but 
must be considered, to an extent, in reference to their 
environment; and this is true of the present instance. 


These complainants sell both in Little Rock and in 
Alexandria in competition with the same kind of flour 
ground from the same kind of wheat by mills in southern 
Illinois, and from this territory the present rate is 18 
cents. The average distance from these southern Illinois 
mills is about 312 miles, about 40 niiles less than from 
the Joplin territory, and the cost of the transportation 
is somewhat less expensive. 

Formerly the rate from southern Illinois was 16 
cents, and at that time the Joplin territory enjoyed a 
rate of 18 cents, the advance since having been 2 cents 
from Illinois and 5 cents from Joplin territory. 


It was said that the complainants, at the present 
time, enjoyed a proportional rate of 18 cents from their 
mills in all cases where the grain had been shipped in 
by rail, that no milling-in-transit privilege was enjoyed 
by the mills in southern Illinois, which were obliged to 
pay the local in upon their grain, and that therefore, in 
effect, the present rates from the two sections were 
equal. But an examination of the tariffs shows that the 
St. Louis, Iron Mountain & Southern, the only direct 
line from that territory, does permit milling in transit 
at all points upon its line, and that the Chicago & 
Eastern Illinois grants the same privilege upon the pay- 
ment of a penalty of % cent per 100 pounds, so that 
while a part of the mills in southern Illinois may not 
find access to Littles Rock territory upon a total rate of 
18 cents, many of them do. 

Considering this whole situation, we are of the 
opinion and find that present rates from the Joplin terri- 
tory are too high, both of themselves and in comparison 
with similar rates from southern Illinois and from the 
northern part of the Kansas City group, and that the 
rate on wheat and its products from this territory to 
Little Rock and corresponding territory ought not to 
exceed 20% cents per 100 pounds. 

The present rate on corn is 19 cents, a differential 
of 4 cents per 100 pounds. This difference in transporta- 
tion charge is hardly justified by the conditions of the 
service, and is greater than is usually maintained. In 
the Texas cases above referred to we established a differ- 
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ence of 3 cents in rates greater in amount than this, 
and we are not disposed .to require the observance of a 
wider difference here. In our opinion the rates on corn 
and corn products from the Joplin territory to Little 
Rock and Little Rock territory ought not to exceed 17% 
cents. 

Alexandria is farther removed from the Kansas City 
group than Little Rock, and with the increase of dis. 
tance the effect of the discrimination in group rates be- 
comes less apparent. We feel, however, that under the 
circumstances of this case the Joplin territory is now 
paying to Alexandria and corresponding territory as well 
as to Little Rock rates somewhat too high, both as 
compared with the Kansas City group as a whole and as 
compared with rates from southern Illinois. The present 
rates from the Kansas City group to Alexandria are 30 
cents upon wheat and its products and 26 cents upon 
corn and its products. We are of the opinion that these 
rates from: the Joplin territory ought not to exceed, on 
the average, 27% cents and 24% cents, respectively. 

The complaint puts in issue rates from Joplin terri- 
tory to Fort Smith. These rates are now roughly graded 
according to distance. While they may be somewhat ex- 
cessive for the shorter distances and are not altogether 
consistent with themselves, we do not find any sufficient 
cause for revising them in this proceeding. 


The 23-cent rate from the Kansas City group is 
made to apply at all points between Fort Smith and 
Little Rock, while in the reverse direction from [Illinois 
mills a lower rate is in effect through Little Rock. This 
is a manifest discrimination which should be corrected. 
Rates from the Joplin group through Fort Smith should 
build up gradually after leaving that point. 

The complainants ask us to establish to both Little 
Rock and Alexandria a system of graded rates from this 
Joplin territory. Our examination of the situation rather 
inclines us to the opinion that the better way would be 
to create a territorial group, naming from ‘that group 
the rates above indicated; but it seems proper that the 
carriers should be allowed to deal with this situation as 
they prefer, provided they substantially meet the views 
of the Commission. We shall therefore make no order 
at this time. If the defendants have not, on or before 
April 1, filed tariffs carrying out the opinion here ex- 
pressed, we will then issue an order either defining the 
territory from which these rates should apply or estab- 
lishing graded rates, as asked by the complainants. 

While we have suggested a reduction in these rates, 
we do not find that, up to the present time, the rates in 
effect have been unlawful, and reparation will therefore 
be denied. 


New Joint Rates on Live Stock 


OPINION NO. 1770 
No. 1830. 
MARICOPA COUNTY COMMERCIAL CLUB. 
vs. 
SOUTHERN PACIFIC COMPANY ET AL. 


Submitted December 29, 1911. Decided February 12, 1912 


Rates on cattle, and sheep, single deck and double deck, from 
Phoenix to Los Angeles via Maricopa and via Parker found 
to have been unreasonable, and new joint rates prescribed 
for the future. 


F. A. Jones, E. P. Costigan and E. G. Kuster for 
complainant. 


T. W. Tomlinson for Arizona Wool Growers’ Asso- 
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ciation, Arizona Cattle Growers’ Association and Ameri- 
can National Live Stock Association, interveners. 

C. W. Durbrow, F. C. Dillard, P. F. Dunne and H. A. 
Scandrett for Southern Pacific Company and Arizona 
Eastern Railroad Company. 

Ww. G. Barnwell, P. P. Hastings, T. J. Norton and 
E. W. Camp for Santa Fe, Prescott & Phoenix Railway 
Company; Arizona & California Railroad Company; and 
Atchison, Topeka & Santa Fe Railway Company. 


Supplemental Report of the Commission. 
LANE, Commissioner: 

In this complaint a large number of commodity rates 
applying to and from Arizona points were attacked. As 
to some of these rates we have already announced our 
finding. As to a large number of others the carriers 
have filed fourth section applications, thus making fur- 
ther hearing and investigation necessary, and the record 
as to such rates will therefore be consolidated with the 
records of these fourth section applications. At this 
time we shall deal only with the rates on cattle and 
sheep from Phoenix and vicinity to Los Angeles, via 
both the Southern Pacific and the Santa Fe lines. 


Shipments from Phoenix may go to Los Angeles over 
the Arizona Eastern (formerly the Maricopa & Phoenix) 
to Maricopa and thence over the Southern Pacific, a 
total distance of 446 miles, or over the Santa Fe, Pres- 
cott & Phoenix, to Wickenburg, thence via the Parker 
cut-off to Cadiz, thence over the Santa Fe main line, 
a total distance of 491 miles. The rates complained of 
were made in the first instance by the Southern Pacific 
lines, but are met by the Santa Fe. They are as fol- 
lows per 36-foot car: 


Cattle, $126.85; sheep, single deck, $88.50; sheep, double deck, 
170 per cent of single-deck rate. 

Complainant, representing the live stock interests of 
Maricopa County, sought to show that the above rates 
from Phoenix and vicinity to Los Angeles were unrea- 
sonable. Several witnesses testified that on account of 
the freight rates California buyers never come to Mari- 
copa County for stock until the supply from all other 
producing territory is exhausted. Furthermore, much 
evidence was presented to show that the rates on live 
stock prevailing generally in Nevada, Idaho, Montana, 
Oregon and California were lower than those attacked. 
It was also alleged that the condition attached to the 
cattle rate complained of requiring a declared valuation 
hot to exceed $20 per head was unreasonable, since the 
limitation of liability generally applying with cattle rates 
was $50. Defendants admitted the injustice of the $20 
limitation and declared that when the tariff was revised 
it was intended to raise the limitation to $50. 

The complainant emphasized especially the following 
rate relation: 


Rates per 36-foot car. 
Sheep, 
From— Miles. Cattle. single 
deck. 
El Paso to Los Angeles..............-.-- 814 $105.00 $84.00 
Phoenix to Los Angeles via Southern Pa- 
SSE hia obi EG bre RE oO 5 68 00 eRe Seen 441 126.85 88.50 


The defendants aim to justify the higher rates apply- 
ing from Phoenix than from El Paso on the ground that 
the former haul either via the Southern Pacific or the 
Santa Fe is in part over a branch line on which the cost 
of operation is high and the tonnage carried is light. 

The combination of local rates from Phoenix to Los 
Angeles yia Maricopa is as here shown: 
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Rates per 36-foot car. 


poe 

From— Miles. Cattle. - e 

Phoenix to Maricopa ..............+..+-- 35 $29.50 $29.50 
Maricopa to Los Angeles................ 406 100.30 59.00 








Combination rate Phoenix to Los Angeles 


oe SE Se ee rer ee 441 $129.80 $88.50 


It will be seen that the cattle rate complained of 
is slightly lower than a combination rate would be, and 
the rate on sheep is just equal to the combination rate. 

In addition to comparisons of these rates with other 
rates in the West for about the same distances, it is 
instructive to note the evolution of these rates since 
1895: 


From Phoenix to Los Angeles; rates per 36-foot car. 


Date effective. Cattle. single Sheep, dou- 

deck. ble deck. 

a BR a o's ak oe li Cmere k's c cout $106.70 $68.20 85. 
September 10, 1896 .......ccesceseses 106.70 68.20 Cancelled. 
November 20, 18908.........ccecceers 118.25 82.50 Cancelled. 
Erpcember,. 15, ISSO. 2c cccvecseconssece 118.25 82.50 156.75 
rE Re riya rer 126.85 88.50 168.15 
BOGE, De bbc ea vvewievedecscevnss 129.80 88.50 168.15 
SUMS BE: TH Fa so sik bin K2 FRSS Soc oho’ 126.85 88.50 168.15 
December 1, 1905, to present........ 126.85 88.50 150.45 


From this it appears that the present rate on cattle 
is $20.15; on sheep, single deck, $20.30, and on sheep, 
double deck, $65.20 higher per 36-foot car than in 1895. 

The Commission has often recognized that rates 
over a two-line haul may properly exceed what would 
be reasonable rates for the same distance and under 
the same conditions over a one-line haul. But upon 
consideration of all the facts disclosed by a full hearing 
and investigation, we are convinced that the rates com- 
plained of are unreasonable, even if allowance be made 
for the above principle, and we shall prescribe the fol- 
lowing joint rates to apply via Maricopa and via Parker 
on 36-foot cars from Phoenix and points in Maricopa 
County at present taking the same rate to Los Angeles: 


Cattle, declared valuation per head not to exceed $50, $95; 
sheep, single deck, $65; sheep, double deck, $11.50. 


The defendants in republishing their tariff will be 
expected to provide in connection therewith for cars 
of greater or less dimensions a scale of rates graduated 
in relation to the above rates for 36-foot cars. 

An order will be entered accordingly. 





ORDER. 

1. This case being at issue upon complaint and 
answers on file, and having been duly heard and sub- 
mitted by the parties, and full investigation of the 
matters and things involved having been had, and the 
Commission being of the opinion that the present rates 
applied by defendants for the transportation of cattle 
and sheep, single deck and double deck, from Phoenix, 
Ariz., and other points in Maricopa County taking the 
Phoenix rates, to Los Angeles, Cal., via Maricopa and 
via Parker, Ariz., are unreasonable, and that the rates 
named in paragraph 3 hereof would for the future be 
just and reasonable, and having made and filed a report 
containing its conclusions thereon, which said report is 
made a part hereof: 

2. It is ordered, That the above-named defendants 
and also the Arizona Eastern Railroad Company, which 
is the present owner of the Maricopa & Phoenix Railroad, 
be, and they are hereby, notified and required to cease 
and desist, on or before the ist day of April, 1912, and 
for a period of not less than two years thereafter ab- 
stain, from exacting their present rates for the trans- 
portation of cattle, and sheep, single deck and double 
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deck, from Phoenix, Ariz., and other points in Maricopa 
County taking the Phoenix rates, to Los Angeles, Cal., 
via Maricopa and via Parker. 

3. It is further ordered, That said defendants and 
also the Arizona Eastern Railroad Company, which is 
the present owner of the Maricopa & Phoenix Railroad, 
be, and they are hereby, notified and required to estab- 
lish, on or before the Ist day of April, 1912, and main- 
tain in force thereafter during a period of not less than 
two. years, and apply to the transportation of cattle, and 
sheep, single deck and double deck, from Phoenix, Ariz., 
and other points in Maricopa County taking the Phoenix 
rates, to Los Angeles, Cal., via Maricopa and via Parker, 
joint rates per car in 36-foot cars not exceeding the 
follewing, to wit: Cattle, declared valuation per head 
not to exceed $50, $95 per car; sheep, single deck, $65 
per car, and sheep, double deck, $110.50 per car. 


Watermelon Case Dismissed 

OPINION NO. 1766 
No. 4037. 
WILLMAN & COMPANY 
vs. 
ST. LOUIS, IRON MOUNTAIN & SOUTHERN RAILWAY 
COMPANY ET AL. 
Submitted June 29, 1911. Decided January 8, 1912. 


A rate of 18 cents for the transportation of watermelons from 
Blodgett, Mo., to St. Joseph, Mo., via an interstate route, 
not found to have been unreasonable. Complaint dismissed. 


QO. M. Rogers for complainant. 

H. J. Campbell for St. Louis, Iron Mountain & South- 
ern Railway Company and Missouri Pacific Railway 
Company. 

Report of the Commission. 
BY THE COMMISSION: 

The complainant, a copartnership engaged in the 
purchase and sale of fruit at St. Joseph, Mo., by peti- 
tion, filed April 21, 1911, alleges that an unreasonable 
rate was charged it by defendants for the transportation 
of two carloads of watermelons, which moved via an 
interstate route from Blodgett, Mo., to St. Joseph. Repara- 
tion is asked. 

The shipments in question, weighing 25,000 and 26,- 
200 pounds, respectively, were delivered to the initial 
carrier without routing instructions, and moved August 
14 and 15, 1909, from Blodgett to St. Louis, Mo., over 
the line of the St. Louis, Iron Mountain & Southern 
Railway, thence over the Missouri Pacific Railway via 
Kansas City, Mo., and Atchison, Kan., to destination. 
Charges were paid in the sum of $92.16, at a rate of 18 
cents. Complainant contends that had the shipments 
been delivered to the Chicago, Burlington & Quincy 
Railroad at St. Louis and transported by that line to 
St. Joseph, the shipments would have moved intrastate, 
and under a Missouri statute the charges would have 


been $57.34. Upon this basis reparation in the sum of 
$34.82 is asked. 
State rates afford standards of comparison of 


greater or less value according as they appear to be 
reasonable. Corn Belt Meat Producers’ Asso. vs. C., 
B. & Q. Ry. Co., 14 I. C. C. Rep., 376. This is especially 
so when the rates are acquiesced in by the carriers; it 
is our information, however, that the carriers are now 
contesting in court the validity of the Missouri statute 





Vol. IX, No. g 


in question. In a recent case involving other state rates 
established under this same statute the Commission re. 


fused to regard the state rate from Blodgett to &¢. 
Louis as a reasonable factor for use in constructing jn. 
terstate rates to points in Minnesota and adjacent state 


Rn 


Gamble-Robinson Commission Co. vs. St. L., IL M. . 
Ry. Co., 22 I. C. C. Rep., 188. The defendants deny that 
the interstate rate of 18 cents was unreasonable or ip 
any way in violation of the Act to regulate commerce, 
The distance via route of movement is 518 miles, and 
the rate yields revenue of 6.9 mills per ton per mile, 
which we do not find to have been unreasonable. No 
specific routing instructions having been given, the 
defendants’ duty under the Act to regulate commerce 
was limited to forwarding the shipment via the cheapest 
available interstate route. The reasonableness of the 
joint rate charged for transportation is not questioned on 
any other ground than that it exceeded the state rate 
referred to, which applied via another route. Upon the 
record we are of the opinion that the rate complained 
of has not been shown to have been unreasonable. The 
complaint will be dismissed. 





ORDER. 

This case being at issue upon complaint and answers 
on file, and having been duly heard and submitted by 
the parties, and full investigation of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a report con- 
taining its findings of fact and conclusions thereon, which 
said report is hereby referred to and made a part hereof: 

It is ordered, That the complaint in this proceeding 
be, and it is hereby, dismissed. 


Advance Cuban Freight Rates 





New York, N. Y., February 23.—The gulf and for- 
eign freight committee has reached an agreement on a 
rate basis for all competing steamship lines and the 
railroads, to become effective March 15. The increases 
will chiefly affect flour, packing-house products, grease, 
lubricating oils, corn flour, bran, mixed feeds, wheat and 
other grains. - 

On these there has been a blanket rate of 8 or 8% 
cents per 100 pounds. This is increased by the united 
lines to 17% cents to Havana, and 20 cents to Cuban 
outports, like Matanzas, Gardenas, Manzanill and Guan- 
tanamo, which are not reached by the Morgan Line, but 
are served by the Mason Line from Mobile, and the 
United States Steamship Company from Galveston and 
New Orleans. 

The rates from New York have been equalized with 
those from the Gulf ports, placing the Mallory and Ward 
lines on a parity with the others. 


COMMERCE ACT CHANGE UPHELD. 


Washington, D. C., February 23.—For the second 
time, the Supreme Court of the United States has de 
clined to declare unconstitutional the “Carmack amend- 
ment” to the interstate commerce law of 1906, making 
railroads on which shipments originate liable for loss oF 
damage. Texas state courts not only upheld the law, but 
declared that state courts as well as federal courts would 
enforce it. 
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STATE COMMISSIONS CONFER 


Meeting Is Held at St. Louis to Advise Upon 
Means for Opposing Western Clas- 
sification No. 51 

St. Louis, Mo., February 23.—The conference of state 
commissioners and shippers to formulate plans of oppos- 
ing Western Classification No. 57 before the Interstate 
Commerce Commission met at the Planters’ Hotel, St. 
Louis, Tuesday morning, with Clifford Thorne of the 
Iowa state commission in the chair, with the following 
gentlemen in attendance: 

F. W. Boltz, Cleveland, O., representing the National 
Petroleum Association. 

O. Van Brunt, St. Louis, Mo., Simmons Hdw. Com- 
pany. 

A. D. Beals, Des Moines, Ia., Iowa Railroad Com- 
mission. 

A. S. Schember, St. Louis, Haffner Mfg. Company. 

Alexander M. Field, 1901 Washington avenue, Wrought 
Iron Range Company. 

P, W. Coyle, St. Louis, Business Men’s League. 

Geo, Danner, St. Louis, Meyer Bros.’ Drug Company. 

Thos. L. Wolf, Springfield, lll., rate clerk [Illinois 
Railroad and Warehouse Commission. 

Wm. T. Days, St. Louis, Mallinckrodt Chemical 
Works, ic 

Aaron P. Anderson, president, Denver, Colo., Colo- 
trado State Railroad Commission. 

S. E. Jones, St. Louis, John Deese Plow Company. 

J. A. Little, Bismarck, N. D., Board of Railroad Com- 
missioners of North Dakota. 

John DeWitt, Keokuk, Ia., Keokuk Ind. Association. 

A. C. Lueking, Webster Grove, Mo., Ely & Walker 
Dry Goods Company. , 

W. E. Been, St. Louis, Brown Shoe Company. 

C. BE. Wry, Forest City, Ia.; lowa, Illinois, .Minnesota 
and Missouri Retail Clothiers’ Association. 

E. P. Lampkin, St. Louis, Ely & Walker Dry Goods 
Company. 

John Broderick, St. Louis, Broderick & Bascom Rope 
Company. 

H. W. Simpkins, St. Louis, Hydraulic Press Brick 
Company. 

H, F, Lindsay, Milwaukee, Lindsay Bros. 

Edgar Bogardus, Chicago, traffic manager Standard 
Oil Company. 

W. H. Stutsman, Mandan, N. D., president Board of 
Railroad Commissioners of North Dakota. 

Martin E, Casto, Wichita, Kan., Transportation Bu- 
Teau of Wichita. 

Wm. D, Williams, Austin, Tex., Railroad Commission 
of Texas. 

Walter S. Whitten, Lincoln, Neb., Lincoln Com- 
merce Club j 

H. G. Wilson, Kansas City, Mo., National Industrial 
Traffic League. 

T. M. Bradbury, secretary, Jefferson City, Mo., Rail- 
Toad and Warehouse Commission. 

E. E. Smythe, Topeka, Kan., Utilities Commission, 
Kansas. 

M. M. Jones, Waterloo, Ia., representing Wm. Gallo- 
Way Company, Chamber of Commerce, Board of Trade. 
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W. T. Harper, Ottumwa, Ia.,.Ottumwa Commercial 
Association. ve 

C. B. Bee, Oklahoma City, Corporation Commission 
of Oklahoma, 

_Geo, A. Henshaw, Oklahoma City, Corporation Com-. 
mission of Oklahoma. 

H. F. Sundberg, Cedar Rapids, Ia., Cedar Rapids 
Commercial Club. 

Erwin C. Meyer, St. Louis, Banner Buggy Company. 

During the course of the proceedings telegrams were 
received, as follows, regretting absence for various causes, 
and expressing sympathy with the objects of the meeting 
and co-operation: 

Halford Ericson, Wisconsin commissioner. 

W. A. Trickett of Minnesota, 

John W. Flintham, assistant secretary State Railroad 
Commission of Colorado. 

Maddison of the National Industrial Traffic League. 

H. F. Bartine, chief commissioner of Nevada. 

P. W. Dougherty of South Dakota Commission. 

The chairman made a preliminary presentment of 
what the present classification conditions are, and what 
was hoped would be accomplished at this meeting, sub- 
stantially as follows: 

“There is a well-founded and just demand for uni- 
formity in the descriptions of articles. To-day, a man 
will find a thing described in so many different ways, in 
the various classifications, that he cannot tell what rate 
his article will take in the different sections of the 
country. This causes constant confusion and unneces- 
sary hardship. Under this cloak, the railroads cannot 
be permitted to increase the rate tax on the country. 
If they want to try again for advanced freight rates, 
let them come out in the open and play fair. 

“We say now, and we say this backed up by the 
best experts in the country in the employ of the public 
service commissions of many great states; we say it, 
backed up by the opinions of the experts in the employ 
of every great organization of shippers in the nation to 
whom the proposition has been submitted; we declare, 
without fear of successful contradiction, that it is prac- 
tical to secure a national uniform classification, so far 
as descriptions of articles are concerned, without lower- 
ing or raising any freight rates in the United States. 

“During the past generation the railroads have been 
steadily getting more effectively and completely organ- 
ized. Year after year this has been going on, until 
to-day we find every railroad, big and little, in the west- 
ern half of the nation, in one huge organization, under 
the leadership of one man, Mr. Fyfe, who names the 
rates which 40,000,000 people must pay on over 7,000 
articles which they eat and wear and use in daily life. 
The consumers and shippers are not organized. They 
hit at random, sometimes one way, and sometimes the 
other, sometimes contradicting each other on most vital 
matters, with little or no intelligent understanding of 
what is at stake or what should be done, and absolutely 
no co-operation, 

“We have formed the nucleus to-day for a com- 
mittee which will represent the shipping public in this 
classification matter before the Interstate Commerce 
Commission. We will have a committee of strong, 
shrewd, well-trained, capable, fair-minded experts ~ to 
help us, men who will be able to meet the experts for 
the railroads on their own ground; practically every 
state commission and every large city in the Mississippi 
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Valley has men of this character in its employ, men 
who have seen ten and twenty years in the employ of 
the railroads themselves, men who have formerly been 
members of the railroad classification committee. Our 
committee at this time should be merely of a temporary 
character. This committee should be truly representa- 
tive of the general shipping public. They should proceed 
at once to make a careful analysis of the changes pro- 
posed by the railroads in their new freight classification. 
This analysis should be carefully indexed, printed and 
placed in the hands of the shippers in the western part 
of the country at the earliest possible moment. Then 
the responsibility will be upon the shippers to give us 
in typewritten form the practical effect of the changes 
upon their actual traffic. In this way we will develop 
the facts which we must present to the Interstate Com- 
merce Commission on or before the 10th of April. We 
will probably rely largely upon the National Industrial 
Traffic League and other similar organizations of ship- 
pers to gather the necessary data of this nature to 
present to the Commission. Any bona fide shipping 
organization in the country should be entitled to a mem- 
bership on this committee upon the payment of a nomi- 
nal fee to defray necessary expenses, and every such 
organization should be entitled to participate in our 
deliberations, and to profit from the effectiveness of our 
united activity in all lines where our interests are sub- 
stantially common. 


“This committee must command the confidence of 
the public. For that reason it must be broadly repre- 
sentative in character. Efforts to undermine the confi- 
dence of the public in its actions will undoubtedly be 
made. For that reason we appeal to the public to reserve 
its judgment on such matters until they have investigated 
and find out our side of the case.” 

Mr. Thorne said it was thought best to effect simpry 
a temporary organization for the present emergency. The 
matted had been discussed with a large number of traffic 
men since the Chicago hearing, and it was thought 
entirely possible to obtain uniformity of description in 
this country without raising rates except in a few in- 
stances. Uniformity as regards rates and rules is more 
difficult. No change should be made which would work 
hardship. Data must be in Washington by April 10, and 
April 15 a hearing will be had. The analysis should 
be made in two groups of rate clerks as early as pos- 
sible. There they should meet and iron out the differ- 
ences. 

Judge Williams of the Texas Railroad Commission 
thought the changes could be found in 24 hours. He 
wanted to know what the analysis was for. 

Mr. Thorne said Wisconsin had had two men at 
work on a paper comparison. It must be remembered 
that in a sense the state commissioners were the traffic 
men for the smal] shippers. Large shippers had their 
Own traffic men. After compilation the analysis should 
be sent out to be in the hands of the shippers by the 
middle of March, and should be followed by specific, 
definite questions to the shippers as to the effect on 
their business. He cited the binder twine and candy 
cases. A candy man had saved $180 by reductions and 
lost $5,000 by advances. Some shippers had told him 
they thought the railroad classification committee were 
proceeding in a fair and honorable way and their mo- 
tions should not be questioned; but these gentlemen had 
made no examination of the classification. The excess 
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of advance over reduction in C. L. lots was 65 per 
cent, and the excess in L. C. L. was 62 per cent. Ip 
minimum weights the excess was 50 per cent. The 
advances were on traffic moving in large volume and 
reductions on traffic moving in small volumen. wr. 
Fyfe had said at Chicago that they had no figures on 
the advances. The Interstate Commerce Commission 
wants to know the facts. 

Judge Williams moved Mr. Thorne act as permanent 
chairman at this meeting, and Mr. Wilson seconded the 
motion, which was carried. 

Mr, Henshaw of the Oklahoma commission told of 
the work on the Minnesota rate case. Another event of 
national importance had been the protest against the 
appointment of a federal judge, which hadhad its effect. 
He had been “at the bat” in this work for four years, 
and every case had been won before the Interstate Con- 
merce Commission. He was going to move that the 
chair appoint an executive committee to formulate and 
direct the plan of prosecuting this one case before the 
meeting and also to form a national classification organ- 
ization, letting everybody come in that wants to—state 
commissioners and shippers. The shippers of his state 
would join. He had sent out in one day 46 telegrams 
and the same number of letters to various commissions. 
They had insisted that, according to the money invested 
in western railroads, rates were high. 

Judge Williams wanted Mr. Henshaw’s resolution 
put in writing. 

Mr. Thorne suggested adjournment. 

Mr. Wilson thought an organization composed of 
the states’ representatives was moving in the direction 
of progress. They were at the parting of the ways in 
this classification matter. Classification means making 
rates on every piece of freight that moves between all 
stations in this territory. It means over four trillion 
rates. He thought the showing made by the states’ 
representatives had been the cause of the suspension, 
and therefore thought it highly important that the states 
should organize and make an emphatic showing. 

Mr. Henshaw asked if he understood that an organ- 
ization of state commissioners would have more weight 
than one embracing shippers. 

Mr. Wilson replied in the affirmative. The shipper 
must of necessity present merely his own case—must 
necessarily make a specific attack. He didn’t think the 
shippers ought to join the committee, but co-operate, and 
he didn’t doubt the National Industrial League would 
give financial support. 

Mr. Thorne, speaking for the Iowa, Oklahoma and 
Wisconsin commissions, said the analysis was the first 
thing to do. 3 

Judge Williams said he wanted to go further than 
the analysis. 


Mr. Wilson said in the analysis his organization had 
made they had only sought to show the public what 
changes had been made and on what traffic. They did 
not expect to show the merits or demerits of the changes. 


He doubted whether a complete analysis could be made 
in time. 

Mr. Thorne said they could get together ten wen 
who had formerly been employed by railroads. He 


wanted to do it in duplicate to avoid errors, and ‘his 
could be done in two weeks’ time. . 

Mr. Henshaw discussed a method of getting a basis 
of estimating a year’s business. He wanted the shipper 
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to take his business for one week, or probably for a 
month, out of each quarter and show actual results. 


Mr. Bee thought the analysis absolutely necessary 
first. He showed how including a little essential oil in 
a case raised the whole package from first to three times 
first. Another matter was the acid mixtures. The 
analysis was only the start. It must then be shown to 
each big interest and find what effect it was going to 
have on their shipments, 

Mr. Thorne said paper analysis was misleading and 
worthless without showing the actual effect on business. 

Adjournment was then taken. 

Upon reassembling, the meeting voted against having 
a photograph taken. At the close, however, this was 
done. 

Mr. Whitten discussed the advances on silos, being 
told, however, by Mr. Thorne that this had been with- 
drawn. 

Mr. Bee questioned whether it was wise to eliminate 
such articlés as the Railroad Classification Committee 
had said they would withdraw. The fight should be 
upon Western Classification No. 51 as a whole, regardless 
of what the carriers had said they would do. 

Mr, Thorne agreed that it would be legitimate to 
make the fight on the whole classification. 

Mr, Lindsay wanted binding twine left in the cord- 
age. It was a trick to classify it with agricultural im- 
plements. There had been but a very small concession 
to their demands, and they should go ahead and file a 
brief and get up such facts and statistics as they could. 
There was a growing sentiment among shippers that 
their greatest protection was their state commission in 
traffic matters. 

Mr. Henshaw, having reduced his motion to writing, 
read it, as follows: 

“I move that we consider ourselves as a temporary 
organization, to be known as the Classification Com- 
mittee, composed of Clifford Thorne, as chairman, and 
such members as shall be named by the representatives 
of state commissions and ‘raffic associations present at 
this time, or as they may be chosen later by any state 
commissioner desiring to co-operate with us and agreeing 
to pay a sum not less than $50 toward the expenses of 
the said committee and such members as shall be chosen 
by traffic associations or organizations of shippers desir- 
ing to join, and who shall contribute not less than $10 
towards the expenses of the said committee. The pur- 
pose of this committee is to make public and distribute 
a careful and trustworthy analysis of the changes pro- 
posed in Western Classification No. 51, gather data and 
to present arguments to the Interstate Commerce Com- 
mission relative to the said changes, and to proceed to 
the compilation of a uniform classification of freight for 
the country, so far as description of articles and rules 
and regulations are concerned. 

“Any action or pledge of funds made at this time 
by any representatives of commissions or organizations 
of shippers shall be subject to the disapproval of their 
respective commissions or organizations, providing action 
relative to the same shall be indicated to the chairman 
of the committee not later than March 1, 1912.” 

Mr, Henshaw said that the findings in this matter 
of each state commission should be sent to the Central 
Committee and be printed in their book. 

Mr. Thorne suggested that if any associations did 
hot feel that they could with propriety unite with them 


THE TRAFFIC WORLD AND TRAFFIC BULLETIN. 351 


at this time, it would be perfectly agreeable for them to 
co-operate later, or work as individuals, just as they 
thought best. Papers had been circulated and a large 
number of state commissioners had signed it, agreeing 
that they must have some temporary organization. 

Mr. Whitten wanted the committee called the Ship- 
pers’ National Classification Committee. 

Mr. Thorne called attention to the unappropriateness 
of the title if they were to have the state commissions 
as well as shippers. The word “shippers” might be 
misunderstood. 

There followed some discussion about the scope of 
the committee, during which Mr. Thorne read extracts 
from the Interstate Commerce Commission’s decision in 
suspending Western Classification No. 51. 


Mr. Thorne said he had received 15 to 20 telegrams 
from shippers and shipping bodies authorizing him to 
represent them. In the future work of gathering facts 
to present to the Interstate Commerce Commission, he 
wanted to do all he could. He personally felt that it 
would not be right to take action that would be preju- 
dicial to the handling of the case in the best way. There 
were a large number well convinced that the most suc- 
cessful presentation would be along the line he had 
suggested. With such a nucleus as they could build up 
in two or three weeks they could become strongly pre- 
pared. He would ask if the National Industrial Traffic 
League would furnish several men to make this analysis. 

Mr. Wilson said he didn’t know how to answer. The 
National Industrial Traffic League have no employes. 
The work was done by members, and he doubted very 
much whether they could find in the organization of 
the league a small number of men who could find it con- 
sistent with their interests to devote this time for two, 
three or four weeks. Personally, he could not do it; 
he had too many other duties to perform. The league 
would co-operate with this organization with every ounce 
of force and power back of it. While he did not think 
it should be made national in its scope, he would do all 
he could to present the exact facts as to Western Classi- 
fication No. 51. As to financial assistance, he would be 
very glad to recommend (and Mr. Hanson, who was pres- 
ent, would join him in that recommendation) to their 
executive committee, to give financial assistance. He dis- 
cussed at some length the lack of publicity given to the 
docket about Western Classification No. 51, and detailed 
at length what had been done by him to oppose thai 
classification. 

Judge Williams declared himself in favor of wni- 
formity of description, and will furnish men, but not 
rate men. 

When it became evident from the discussion that the 
men, at least in the early stages, could work in their 
home offices of the various commissions, all the commis- 
sions, present came forward with offers of assistance. 

Mr. Thorne then put Mr. Henshaw’s_ resolution, 
which was carried. 

Mr. Wilson thought the hearings should be held in 
western territory. The interests most affected were in 
the West. There were many small shippers who wanted 
to be heard about a matter which might involve, say, 
$500. It might cost a shipper half of that to go to 
Washington from points in the West and stay during the 
hearing. 

Mr. Thorne thought that was a matter which might 
be arranged by conference. . 
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Some of the details of making the analysis were in- 
formally discussed, and the meeting then adjourned. 
Immediately after a sine die adjournment the rate men 
got together, under the chairmanship of Mr. Bee, to 
formulate definite plans for the analysis. 


Increase in Car Surplus. 

The report for February 22 of the committee or 
the American Railway Association (Arthur Hale, chair- 
man) gives a summary of shortages and surpluses by 
groups from October 12, 1910, to February 14, 1912. 
The total surplus reported for this period is 50,886 cars, 
a decrease of 4,706 cars. The box car surplus shows 
a decrease of 1,355 cars and the coal car surplus de- 
creased 2,578 cars. Flat and miscellaneous cars re- 
mained about stationary. The increased demand for box 
ears is shown by an increase of 9,052 cars in the box 
car shortage. The same can be said about coal cars, 
which show an increased shortage of 3,066 cars. Flat 
and miscellaneous car shortages increased 269 and 1,530 
ears, respectively, making a total increase of 13,917 
ears in the car shortage, which brings the total shortage 
up to 36,028 cars. 

The following table summarizes the situation from 
October 10, 1910, to February 14, this year: 


SURPLUSES. 
Coal, 
“Gondola 
and Other 
Date. Box. Flat. Hopper. Kinds. Total 
Feb. 14, 1912...... 11,426 7,796 11,464 20,200 50,886 
Jan. 31, 1912 12,781 8,125 14,042 20,644 55,592 
Jan. i 36,145 9,004 64,719 32,448 142,316 
Dec. a ere 11,031 4,612 20,662 17,535 53,040 
Nov eS ee 9,507 3,041 16,398 16,344 45,290 
epee. 33,° 208.635. 10,487 3,661 16,496 18,210 48,854 
Sept. 13, 1911...... 19,419 3,247 23,795 24,261 70,722 
Aug a RRs. 0 ah 43,604 4,656 47,882 33,994 130,136 
July Ve ae 52,875 6,117 70,363 36,153 165,508 
pu: Z, BORh. .. «0's 52,651 6,792 73,462 36,101 169,006 
May 19, 1911...... 55,213 7,463 84,151 42,020 188,847 
April 12, 1911...... 47,539 9,814 93,956 35,910 187,215 
March 1, 1911...... 38,881 10,858 103,742 39,191 192,673 
Feb. el ees 40,186 10,890 71,235 34,044 156,355 
ns Ge BURR: coves 39,361 8,626 34,483 27,962 110,432 
Dec. 7, 1910...... 16,795 3,885 10,781 22,454 53,915 
Nov. 9, 1910...... 9,814 2,181 4,981 17,605 34,581 
Oct. 12, 1910...... 8,856 2,085 6,034 16,760 33,735 
SHORTAGES. 
Coal, 
Gondola 
and Other 
Date. Box. Fiat. Hopper. Kinds. Total. 
Feb. 14, 1912...... 24,094 807 8,604 3,423 36,928 
ee Gig BB sce ese 15,042 5s8 5,538 1,893 23,011 
gan, . 8, 2012...... 5,963 104 88 233 6,378 
Dee 6, 1911.. 2,277 537 2,813 2,070 17,697 
Nov eS ee 13,290 730 2,986 1,770 18,776 
a anaet | E| >) Fea 10,09 1,083 1,512 272 12,957 
Sept. 13, 1911...... 3,452 1,122 1,649 216 6,439 
Aug ip. |: ae 559 500 905 $1 2,045 
July 5, 1011...... 879 303 67 638 1,887 
oo i ae. 5 1,120 456 0 628 2,204 
May 10, 1911...... 915 516 64 74 1,569 
April 12, 1911...... 113 384 659 10 1,166 
March 1, 1911...... 1,704 261 86 780 2,831 
. 3S OS | ae 175 336 13 763 1,287 
Jan =  : ae 1,064 987 160 1,297 3,508 
Dec SS |) ae 3,435 1,093 3,199 2,174 11,901 
Nov SS er 11,959 1,450 5,515 2,076 21,000 
on, SR, 2080... 12,153 1,199 5,433 1,634 20,419 


DECLARES RATES UNJUST AND VICIOUS. 


Indianapolis, Ind., February 23.—In an address to the 
members of the Traffic Club of the Indianapolis Trade 
Association, Joseph Keavy, commissioner of the freight 
bureau, stated that local rates in this state are two or 
three times higher than they are in Ohio and Illinois, and 
are not only unjust to shippers, but vicious on the part 
of the carriers. 
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QUICK WORK ON COMPLAINT s 


In One Session the Commission Disposes of 
Eight Containing Elements of 
Friction 
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COLORADO BUILDING, WASHINGTON, D. ¢, 


Washington, D. C., February 23.—The Comimssion op 
Tuesday disposed of eight complaints, the most interesting 
of which is probably that of the New England Coal ¢@ 
Coke Company against the Norfolk & Western and 
other carriers of coal to tidewater from the West Vir. 
ginia fields. The gas company owns some self-trimming 
ships, and challenged the reasonableness of the charge 
made by the carriers for trimming. 


The defendants make a charge of 4.5 cents per ton 
for trimming ship at Virginia ports and 3 cents at 
Maryland ports. The complainant asked either that it 
be allowed to trim its own ships or to reduce the charge 
for trimming to half a cent per ton. 


The Commission had to dispose of a jurisdictional 
question in connection with the complaint, the carriers 
contending that trimming ship is a maritime service and, 
therefore, not subject to regulation by the Commission. 
The Commission disposed of it by saying that where 
the trimming is done by the carriers, it must be deemed 
a part of the delivery service and therefore subject to 
regulation by the Commission, which decided that the 
charge of 3 cents for trimming and 4% cents for dump- 
ing and trimming is not unreasonable. The charge of 
4% cents for trimming alone, made by the Virginian 
Railway, was condemned as being unreasonable, 
much as it exceeds 3 cents. 


The complaint of Fred R. Kliebacker of New Orleans 
against the Louisville & Nashville and others on the 
ground that his demand for reparation, based on the 
assertion that the rule of Official Classification territory 
which makes the charge of $1.10 on a shipment of okra 
from New Orleans to Pittsburgh, because it exceeds the 
L. C. L. charge at actual weight, is insufficient upon 


which to base a finding as to the reasonableness of 
rule No. 15. 


In the complaint of the Southwestern Missouri Mill- 

Club against the Katy and other carriers, the 
Commission condemned the present rate of 23 cents on 
wheat and wheat products from the Joplin: district to 
Little Rock and Alexandria, La., as unreasonable in 
itself and in comparison with the 18-cent rate from 
southern Illinois mills. At the same time the Com 
mission found that the 19-cent rate on corn and corn 
products should not exceed 17% cents. No positive order 
was issued, the Commission preferring to allow the 
carriers to say how they shall comply with the sus 
gestion, whether by carving Joplin out of the Kansas 
City group or otherwise. The Commission declined t0 
grant the prayer of the complainants for prescription of 
graded rates from the Joplin territory, expressing the 
belief that the creation of an additional territorial group 
would serve the purpose better. 


The complaint of Willman & Co. against the Iron 
Mountain was dismissed, the Commission being unable 
to find a rate of 18 cents on watermelons from Blodgett, 
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Mo. to St. Joseph, Mo., via an interstate route to be 
unreasonable. 

Like action was taken with regard to the complaint 
of the Virginia-Carolina Chemical Company against the 
Atlantic Coast Line. The complainant challenged the 
reasonableness of the $3.10 fertilizer rate maintained 
between Charleston, S. C., and Gainesville, Fla. The 
contention of the complainant was that bulk acid phos- 
phate should have been given the $2.25 rate applicable 
on fertilizer material and that, if the higher rate was 
applied, it was unreasonable. 

Dismissal also befell the complaint of the Plano Mill- 
ing Company against the St. Louis Southwestern and 
others. The Southwestern allows transit privileges on 
grain from St. Louis and Chicago only at stations on its 
line. Complainant asked the transit privilege on such 
traffic moving to destinations on the International & 
Great Northern. The Commission could find no unjust 
discrimination against the complainant. 

Rates on cattle and sheep, single and double deck, 
from Phoenix, Ariz., via Maricopa, and via Parker to Los 
Angeles, in the complaint of the Maricopa Commercial 
Club against the Southern Pacific and others, were found 
io be unreasonable and new joint rates were prescribed. 
The new rates, to become effective April 1, are: Cattle, 
declared valuation per head not to exceed $50, $95 per 
36-foot car; sheep, single-deck, $65,. and sheep, double- 
deck, $110.50 per car. 

The complaint of the Sunflower Glass Company and 
others against the Missouri Pacific and others was dis- 
missed because the Commission could not find that the 
rates on window glass from the Kansas field to the upper 
Mississippi River crossings are unreasonable and unduly 
discriminatory as compared with rates from the east 
to those crossings. 


Brick Tariffs in Texas 


Austin, Tex., February 23.—The proposition to cancel 
all specials applying on common vitrified brick, of which 
there are a number, brought brick men to the February 
hearing from points all over Texas. These not enjoying 
any special thought that all specials should be canceled. 
Some indicated that they thought that the specials 
should be canceled and the rates lowered on the regulai 
mileage basis. -These using specials would like to see 
conditions remain as they are at present in.a number 
of instances. The railroads would like to see the spe- 
cials canceled, but they do not care to have the ‘regular 
brick rate reduced. 

The commission has taken the matter under ad- 
visement and has rather indicated that all specials will 
be canceled, unless Laredo is made an exception. It is 
probable that if this step is taken the commission will 
itself work out a brick tariff which will reduce the scale 
of rates after it reaches a certain point. There seems 
to be no agreement among the brick men or the railroads. 


EXTENDS SCOPE OF INVESTIGATION. 
Washington, D. C., February 21.—Acting upon the 
complaints of hardwood lumber dealers, the Commission 
yesterday extended the scope of its investigation in the 
Matter of substitution of tonnage in transit so as to 
include lumber. A hearing on that part of the substitu- 
tion question will be held in Washington on March 28. 
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STONEGA COAL & COKE CO 


Argument for Through Routes and Joint Rates 
Over the L. & N. and Big Four 


THE TRAFFIC SERVICE NEWS BURBAU, 
COLORADO BUILDING, WASHINGTON, D. C. 

Washington, D. C., February 23.—The argument in 
the case of the Stonega Coal & Coke Company against 
the Louisville & Nashville Railroad et al. was opened by 
Mr. Bullett on February 16. This complaint was brought 
by the Stongea Coal & Coke Company and the Blackwood 
Coal & Coke Company in the Appalachian region, and they 
ask for through routes and joint rates at this time over 
the L. & N. and the Big Four, and to get group rates; 
thus, that from Black Mountain, Stone Mountain and the 
Kentucky line to Toms Creek, in Wise County, Virginia, 
should be all one group, and not, as at present, a 10-cent 
higher rate, because they are about five miles outside 
the territory enjoying the lower rate. He gave a brief 
cutline of the railroad construction through this territory. 
Then he proceeded to discuss the operations of the Vir- 
ginia Coal & Iron Company in that territory up to the 
point of the leasing of their property to the Stonega 
company,”at which time they stipulated that the L. & N. 
should accord to the Stonega company as they had to 
the L. & N. This, however, they refused to do, and 
the Stonega company has had to pay 10 cents to the 
Interstate Railroad Company, which, by the’ way, he 
claims is not in any sense a plant: facility, although 
possibly it may have been such in its earlier history. 
The Stonega company does not own the stock of the 
Interstate Railroad Company. The Virginia Coal & Iron 
Company owns all the stock, except 5 shares, in the 
Interstate Railroad Company, but the Stonega company 
has not a controlling interest in the Virginia Coal & 
Iron Company, as 54 per cent of that stock is owned by 
outside parties. They are perfectly willing to have the 
L. & N. operate the Interstate Railroad, if they will, but 
this they have always refused to do. The Interstate 
does a business of about $100,000 per annum, of which 
about one-fifth is for passenger service. It has no bonded 
debt; its stock of $1,500,000 is all taken up and paid for. 
They report to the Virginia commission and the Inter- 
state Commerce Commission as a common carrier. 

Mr. Bruce, counsel of the Louisville & Nashville, 
traced the history of the case from his standpoint, and 
claims that they had a right to terminate its contract 
with the Interstate at any time, because there was no 
sipulated period of time during which the contract was 
to remain in effect. He alleges this is simply an effort 
to get the L. & N. to haul the coal to its main line free 
of cost to the mining company. He maintains there 
never was any contract to: carry coal from the mines, 
and there was never any contract to maintain any par- 
ticular rates. The present rate is not sufficient—the 
Appalachia rate—and the question is whether they must 
be required to divide what is now a bedrock rate. He 
urged that there is no discrimination as matters stand 
at present. The same argument is being made now, he 
said, that was made 25 years ago in the case of Thomp- 
son against the Erie Railroad, where the subject of 
group rating was first under consideration. There is no 


discrimination among the coke plants located on the 
More than two-fifths of the coke 


line of the railroad. 


















































shipments of the Stonega plants goes to Chicago, to 
which point they have cheaper rates. From the New 
River district it costs the C. & O. less to do business 
to the Ohio River than it does the LL. & N.. AC. & O. 
engine can haul 2,000 toms as against 760 tons per engine 
on the L. & N., and yet in some cases the rates are 
less via the L. & N. 

Mr. Bruce attacked this effort of the Stongea to 
market coal in the markets reached by the L. & N. 
and stated that their natural market is in the South 
and Southeast, just as that for the Kentucky coal is 
the North and Northwest. It is this effort to carry coal 
to Newcastle, over and into other coal fields, that is the 
cause of all this trouble. If the mines at Stonega and 
the tracks were arranged as they are at St. Charles 
they would be willing to give the same rates as to St. 
Charles. The conditions there are just the same as they 
wanted the Stonega to put in years ago. 

The closing argument was made by W. A. Glasgow, 
Jr., on the rights and not upon the history in the case. 
The facts are, there are just two questions, said Mr. 
Glasgow—whether there shall be joint rates and through 
routes, and whether they shall be classed in the Ap- 
palachia group? To say the natural market is in the 
South and Southeast came with poor grace, since the 
carriers have established to these fields rates lower than 
is accorded to the Stonega Coal & Coke Company and 
the Blackwcod company. The Commission must deter- 
mine whether the Interstate Railway Company is sub- 
ject to the act, and the complaint cannot be dismissed 
without passing upon that question. 

Commissioner Prouty asked if the Commission is 
called upon to provide joint rates, and Mr. Glasgow took 
the view that just and reasonable through routes and 
joint rates mean a joint rate to be put in effect over 
a through route. The Commission has never enforced 
the provisions of section 1. The rate must be one ap- 
plicable to the through route; this is governed by the 
provisicn in section 6 providing for the application of 
other rates until the through rates are provided and 
applied. Therefore they are entitled to through routes 
and just and reasonable rates applicable thereto. 


CASES BEFORE THE SUPREME COURT. 


Washington, D. C., February 23.—Arguments in the 
Minnesota, Missouri and Kentucky rate cases, the long 
and short haul case and the Union Pacific merger suit 
will not be made until there is a full bench on the 
Supreme Court, including the new appointee to fill the 
vacancy caused by the death of Associate Justice Harlan. 
The Union Pacific case will not be argued until the 
rate case arguments have been made, but the court is 
expected to set a definite date within another week 
or two. 


NEW RATE SHEET GOING INTO EFFECT. 


Sioux City, Ia., February 23—A general reduction in 
class rates to comply with the recent decision of the 
Interstate Commerce Commission in the Minnesota rate 
case has been ordered in a supplemental rate sheet re- 
ceived by P. J. Donohue, local agent for the Great 
Northern Railroad. The changes affect freight shipments 
of all kinds from Sioux City to points in southern Min- 
nesota and South Dakota. The new rates go into effect 
on March 15. 
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AIDS COTTONSEED OIL MEN 


Memphis Urges Commission to Help Railroads 
to Break Away from the Trust 


THE TRAFFIC SERVICE NEWS BUREAU, 
COLORADO BUILDING, WASHINGTON, D. ¢. 
Washington, D. C., February 23.—Argument was made 


on February 16 in the first of the two complaints of the 
Memphis Freight Bureau against the St. Louis Soutb- 
western and other-earriers. T. K. Riddick opened for the 
complainants, who ask for the extension of the 1214-cent 
rate on cottonseed from all points north of Malden, on 
the lines of the defendants. At present the Memphis 
rate is 2% cents higher than the Malden rate. 

R. F. Britton, counsel for the defendants, claimed 
that there is no discrimination against Memphis and 
that, as a matter of fact, cottonseed moves more freely 
to that city than to East St. Louis. The complainants 
contend there is no two-line haul as suggested, but that 
the so-called two-line haul is merely a movement over 
two branches of the Cotton Belt. On such a state of 


facts, the complainants argue that the rate could not 
be more than one cent higher than the Malden rate. 

The second complaint of the Memphis body is a 
general one that the rates charged by the Iron Moun- 
tain into Memphis are higher on cottonseed than those 
charged on other lines entering the city. Judge Riddick 
claimed they are excessive per se and in comparison; 
that they are higher than on products of a similar 
character, and that they are discriminatory as to East 
St. Louis and St. Louis, the distance being substantially 
twice as great and the rate the same or less. 

He charged that the 10-cent rate was put in and is 
maintained to East St. Louis for the benefit of what he 
called the cottonseed oil trust, which resists all at- 
tempts to reduce rates to other points. He argued that 
the Commission should help the railroads to break the 
hold the trust has on them. It is industrially foolish to 
attempt to crush cottonseed at Kansas City, St. Louis or 
East St. Louis, he declared, because they are so far 
away from the sources of supply. 

F. H. Wood argued for the carriers that the rate 
to Memphis is reasonable in itself, and that the rate 
to East St. Louis is a forced rate because of the dis 
similarity of the conditions and circumstances. He ob- 


jected to the Commission considering what is called the 
“court” tariff suggested in an Arkansas case, and pointed 
out that the tariff was to have been tried for a year 


‘as an experiment, and at the end of that time the 
Frisco lines asked to have their cases reinstated in 
court, for the purpose of showing there was a deficit 
of $400,000 in the business done in Arkansas. 


SUSPENSION OF TARIFF SUPPLEMENT. 


Washington, D. C., February 17.—The Commission 
to-day suspended, from February 20 to June 19, pending 
investigation and hearing, the Chicago, Burlington & 
Quincy Tariff Supplement No. 23 to C., B. & Q.1.¢. ©: 
No. 9887. That supplement carries rates on coal! from 
the mines at Crosby, Wyo., to points in Montana and 
as far west as Spokane. Heretofore Crosby has bee? 
included in Group No. 1, but in the suspended supple 
ment it is included in Group No. 2, in which rates are 
higher, in some instances as much as 50 cents a ton. 
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ARGUE ON JURISDICTION 


More Vexing Problems Concerning Respective 
Powers of Commerce Court and 
Commission 





THE TRAFFIC SERVICE NEWS BUREAU, 
COLORADO BUILDING, WASHINGTON, D. C. 


Washington, D. C., February 23—A reversal of the 
usual status of attorneys took-place in the Commerce Court 
on February 16 when the motion to dismiss for want of 
jurisdiction, made by the Southern and the Louisville & 
Nashville, the petition of the Bell County, Kentucky, coal 
operators for a writ of mandamus compelling the carriers 
to furnish cars, came on for argument. 

“T am here to argue for the jurisdiction of this court,” 
said Blackburn Esterline, who appeared as the represen- 
tative of the attorney general upon whose relation the pro- 
ceedings were begun. That announcement created a laugh 
because, in nearly every clash on the question of juris- 
diction, the lawyers for the department of justice and the 
Interstate Commerce Commission have taken the ground 
that the jurisdiction of the court is more limited than has 
been contended for by the attorneys for railroads desiring 
to be relieved from what they deemed the drastic, or un- 
reasonable or positively illegal orders of the Commission. 

Albert S. Brandeis, for the L. & N., and John K. 
Graves, for the Southern, consumed all the time of the 
morning session, except the few minutes used by Mr. 
Esterline, to support their motion to dismiss for want of 
jurisdiction. They could not fall in with a suggestion from 
Judge Mack that while in form their motion is to dismiss 
for want of jurisdiction, in substance their argument in 
support of it would indicate that it should have been made 
a motion to dismiss for want of equity. 

Mr. Brandeis’ argument was broken into small frag- 
ments by the questions of Judges Knapp, Hunt, Archbald 
and Mack, each of whom wanted to know how he made the 
issue to be anything other than a pure question of law, 
to which the court alone may address itself. The con- 
tention of the railroads in their answers was that the 
issue involved administrative matters which could be 
handled only by the Interstate Commerce Commission. 
They pointed out that in the alternative writ the court 
required them to show why they should not be required 
to provide cars for the petitioning coal mine operators in 
accordance with the car ratings given the mines of the 
petitioners and in accordance with a coal tariff, ICC A-4500, 
which is named in the alternative writ. 

Mr. Brandeis wanted to know if the effect of a per- 
emptory writ of mandamus requiring them to furnish cars 
under the terms of the ratings and the tariffs now on file 
did not amount to a fixing of rates and practices for the 
future—which is a power vested in the Commission and 
not in the court. He suggested that if hereafter any of 
the other operators went to the Commission charging that 
the rates named in the tariff are unjust and unreasonable, 
the ratings not proper, the complaint would be met with a 
decree from the Commerce Court. 

“If the petitioners had gone to the Commission asking 
that it issue an order directing you to furnish cars,” said 
Judge Knapp, “would you not have answered by saying 
that there is no legal obligation on your part to furnish 
cars or that the Act to regulate commerce confers no such 
power on the Commission? 
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Amid laughter, in which the eourt joined, Mr. Brandeis 
admitted that he might have done so. He did not wish, 
however, to say what he would have done had such a com- 
plaint been filed. 

Judge Mack engaged in a series of questions and an- 
swers with Mr. Brandeis for the purpose of drawing from 
him that if it is a law question whether the carriers, 
either or both, are under an obligation to furnish cars, 
is it not also a law question as to which of them, if not 
both, are under that obligation. 

Mr. Graves devoted most of his discussion to a sug- 
gestion that a peremptory writ must follow that of the 
alternative writ. Judge Mack challenged that position by 
suggesting that the Commerce Court is not bound to fol- 
low, what Mr. Graves himself admitted is the highly tech- 
nical form of the common law. Judge Mack based his 
questions on that point on the fact that the power of the 
court, in this instance, is based upon a statute and is not 
derived from the common law source. 


The Distribution of Coal Cars 





The Illinois state railroad and warehouse commission 
is to make an investigation of conditions governing the 
distribution of coal cars at mines in Illinois, Indiana, 
Kentucky and Ohio, with a view to establishing some 
uniform rule covering the same in these important 
bituminous fields. Several leading coal operators of Illi- 
nois complain that the Illinois Central has failed to 
live up to an agreement to furnish a. certain number 
of coal cars weekly. The Interstate Commerce Commis- 
sion and the different railroad commissions of the states 
named will be invited to participate in the investigation 
and subsequent hearings. 

Meantime the Illinois commission has adopted a rule 
to be effective until April 1—the close of the soft coal 
season—under which the railroad will be required to de- 
liver cars to the mines on the basis. effective October 1. 

The rule of the Illinois Central to which the op 
erators objected was based on an average of shipments 
from each mine over the road for the nine months pre- 
vious to February 9, when the rule became effective. 
The operators wanted the total production of the mine 
to be the determining basis. 

Under an agreement of June 1, 1911, the railroads 
and coal operators of the state adopted a rule effective 
October 1, 1911, for a car distribution to be based on 
the previous month’s shipments from each mine. The 
operators abrogated the agreement in December, after 
which the Illinois Central made its own rules, while 
other roads continued wnder the October rule. 

The operators claimed that during the recent ex- 
tremely cold weather they were prevented from taking 
advantage of the market afforded because the Illinois 
Central did not supply them with sufficient cars. 


PIG IRON MEN EMPLOY ATTORNEY. 


Birmingham, Ala., February 9.—William A. Wimbish 
of Atlanta has been employed to present the petition 
of the pig iron producers of the South to the Interstate 
Commerce Commission and ask for a reduction in freight 
rates to various points, the principal one of which is 
Cincinnati. For shipments to that point a reduction of 
$1 per ton is asked. 
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A LITTLE BILIOUS SPOT 


The Size of Twin Cities’ Markets If Duluth’s 
Rate Demand Is Granted 


THE TRAFFIC SERVICE NEWS BUREAU, 
COLORADO BUILDING, WASHINGTON, D. C. 
Washington, D. C., February 23.—The testimony in 
behalf of the Twin Cities in the complaint of the Duluth 
Commercial Club against the Baltimore & Ohio and other 
carriers was placed before Commissioner Harlan on Feb- 
ruary 16. The Duluth complainant asks that the adjust- 
ment of lake and rail rates between Duluth, Chicago and 
the Twin Cities be changed so as to give Duluth a wider 
market. For years the lake and rail rates to Duluth 
have been six cents higher than to Chicago. The rates 
to the Twin Cities have been 15 cents higher than to 
Chicago. 
Duluth asks that her rates be made the same as Chi- 
cago and the spread between Duluth and Chicago on the 
one hand and the Twin Cities be increased to thirty-four 
cents. Minneapolis and St. Paul appear as interveners, 
and their witnesses claimed that such a readjustment 
would have the effect of wiping out all except inconsider- 
able parts of the markets the Twin Cities and Sioux City 
now have, and give Duluth a large share of those 
Chicago has. 
The Twin Cities put on the stand W. P. Trickett, the 
commissioner for the trade bodies of Minneapolis; T. A. 
McGrath, his assistant, and H. E. Hoyt, their secretary and 
Statistician. The latter offered a dozen, or more maps 
showing the boundaries of markets as they will be if the 
Commission makes the change in the relation of the lake 
and rail rates asked for by Duluth. 
“What's that little bilous spot?” asked Mr. Harlan, 
pointly to a sickly yellow blotch on one of the maps 
pinned on the wall. 
“That's the market the Twin Cities would have left 
if the Commission ordered in the rates demanded by 
Duluth,” replied the witness. 
Each map dealt with some particular commodity car- 

ried to the Twin Cities on the carload rates and distributed 
at the L. C. L. rates. In one case, the markets left to the 
Twin Cities was represented by a small red spot, about 
one-thousandth part of the whole map. Mr. White said 
that the market on that particular commodity would be 
confined to about the places the merchants of the Twin 
Cities could see from their housetops. 

C. E. Barlow, representing Chicago commercial in- 
terests, was an interested listener to the Twin Cities testi- 
mony, and he asked questions tending to emphasize every 
part of the testimony tending to show the diminution of 
Chicago wholesalers. To-day Mr. Barlow gave in detail 
the moves by the Canadian Pacific and Soo line’, the Great 
Northern and the Northern Steamship Company and the 
trunk lines making the all-rail rate through Chicago to 
the Twin Cities, which he claimed resulted in the present 
adjustment. His conclusion was that, after their fights 
and adjustments, the carriers came to the existing ar- 
rangement, which is satisfactory to themselves and the 
best for their own interests. Mr. Barlow went to con- 
siderable pains to justify his assertion that the first 
move by the Canadian and the Soo lines was made in 
1891. His examination of the files of the Interstate Com- 
merce Commission showed that the first tariff was filed 
in 1894, but he suggested that the reason’ t*is tariff is 
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not to be found in the files is that it wus a Canadian 
production. He was confident there was such a tariff 
as he had mentioned prior to 1894, because he did not par. 
ticipate in any conferences after he had severed his cop- 
nection with the Wisconsin Central, which was before 
1894, the year the files of the I. C. C. show a tariff 
of the kind in question. 


Charges of Terminal Railroads 








Pittsburgh, Pa;;~February 23.—J. S. Harlan, member 
of the Interstate Commerce Commission, has been hold- 
ing a hearing in this city on rates and switching charges 
of terminal railroads serving industrial plants. George 
M. Ferguson, superintendent of the Lake Terminal Rail- 
road, Elyria, O., presented a mass of details and statistics 
concerning the road’s relations with the Baltimore & 
Ohio, Lake Shore & Michigan Southern, Lorain & West 
Virginia and Nickel Plate. Nothing suggesting favoritism 
toward the National Tube Company, which the road 
serves, was divulged, although Mr. Ferguson testified his 
road furnished the company engines and crews for haul- 
ing slag at $48 a day of 24 hours. This he considered 
a fair rate. 

At the hearing 16 railroads were represented, 13 
owned by steel corporations and three which claim to 
be independent. The investigation was originally brought 
about by solicitation of the railroads, at which time the 
Interstate Commerce Commission agreed to investigate 
the matter for itself and try to establish, if possible, a 
uniform switching rate. 

A basis suggested for switching charges for terminal 
roads is the actual cost of maintenance plus 6 per cent. 
The investigation may go further than the terminal rail- 
roads, it is said. Later a hearing may be held on rates 
between Pittsburgh and lake ports and on interchange 
switching charges by trunk lines in Pittsburgh. The 
latter situation is of interest to many local business men, 
who for years have been trying to have the trunk roads 
reach a mutual agreement that would be fair to shippers. 


COAL RATE COMPROMISE REJECTED. 


Little Rock, Ark., February 23.—The board of 
governors of the Chamber of Commerce has rejected 
the offer of representatives of the Iron Mountain for 
a compromise settlement of the coal rate com- 
plaints. Consequently the complaints will be carried 
before the Interstate Commerce Commission at Washing- 
ton within a few days. Investigations made by members 
of the Chamber of Commerce show prohibitive rates on 
commodities other than coal, it is said, and the board 
of governors will also file other complaints before the 
Interstate Commerce Commission in addition to the suit 
for a reduction of coal rates. 


CONFERENCE ON LOG RATES. 

Raleigh, N. C., February 16.—The Durham & South 
Carolina Railroad has taken up with the corporation 
commission the matter of relief from a feature of the 
freight rates fixed in this state for logs, whereby ‘the 
Durham & South Carolina can haul poplar logs at the 
same rate that applies to logs of other varieties. The 
present general schedule discriminates against poplar logs 
by naming a higher rate for them. 
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february 24, 1912 


PEREMPTORY WRIT TO ISSUE 


Southern and L. & N. Must Move Kentucky 
Coal Under Their Field Tariffs 





THE TRAFFIC SERVICE NEWS BUREAU, 
COLORADO BUILDING, WASHINGTON, D. C. 
Washington, D. C., February 23——Assuming that the 
judges had made up their minds to issue a peremptory 
writ commanding the Louisville & Nashville and the 
Southern to move the coal of the operators in the Bell 
county (Ky.) district under the tariffs they have on file 
with the Interstate Commerce Commission, Albert S. 
Brandeis, for the first-mentioned carrier, asked the Com- 
merce Court to so frame its writ as to leave the company 
he represents free to cancel the tariff under which the 
court, as he thinks, will decide that both roads are under 
the legal obligation to move the coal and, therefore, 
obliged to furnish the necessary equipment. 


Mr. Brandeis’ request will be granted. The court 
made it clear on several occasions during the discussion 
of the case that it is going to be at particular pains to 
avoid anything that will have the appearance of com- 
manding the railroads to move that coal at the now speci- 
fied rates for an indefinite period in the future. The ques- 
tions asked by Judges Knapp, Hunt and Carland at yester- 
day’s hearing indicated that the only question in their 
minds was as to the form the writ should take. 


In answer to Judge Knapp, T. M. Anderson, atforney 
for the coal operators, said the writ should be directed to 
both roads as initial carriers, each of which is under obli- 
gation to start the movement of the commerce. He took 
that position because the tariff filed by the Southern, and 
in which the L, & N. concurred, provides rates only from 
the mines to certain destinations. There are no rates from 
those destinations to the mines. 


Mr. Anderson hammered away at the point that, be- 
cause the carriers cannot agree as te which should furnish 
the cars, is no reason why the coal operators shall be 
deprived of all facilities for getting their product to mar- 
ket. He insisted that the Interstate Commerce Commission 
is the tribunal to which the disagreeing carriers should 
take their dispute for settlement. 

“It’s nothing to us,” said Mr. Andersen, “how these 
carriers carry the coal. We don’t care if the L. & N. 
requires the Southern to back up its cars alongside the 
L. & N. ears and shovel the coal from one car to the 
other. All we are asking is that they carry out the promise 
they made us when they established the through routes 
and joint rates carried in the tariff and the concurrences.” 

“We want to be left free to cancel our concurrences,” 
said Mr. Brandeis in making his request. 

“You want to see that we stay dead,” said Mr. An- 
derson, sotto voce. Just before that, in answer to a 
question from Judge Knapp, he said the Louisville & Nash- 
Ville is carrying out the terms of the alternative writ by 
furnishing cars, but it is doing so under the statement 
that it owes no duty to the shipper, to this court or any- 
body else, and that it is free to quit furnishing cars 
whenever it pleases. 

The L. & N. intends canceling its concurrences in the 
Southern tariff when the alternative writ is made per- 
emptory, which: will raise an interesting situation. It 
will then be incumbent upon the coal operators to ask the 
Commission to suspend the canceling tariff on the ground 
that such cancelation will have the effect of making an 
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unwarranted increase of rates. Such a suspension would 
throw the question as to the reasonableness of the ar- 
rangement for joint rates and through routes before the 
Commission, where, according to remarks of the Commerce 
Court judges, the carriers will have to settle the row 
between themselves. 


Commerce Court Proceedings 





Washington, D. C., February 16, 1912. 

Present: Presiding Judge Knapp and Judges Arch- 
bald, Hunt, Carland and Mack. : 

No. 56. Kansas City Southern Ry. Co. vs. United 
States, respondent, Interstate Commerce Commission, in- 
tervener; to set aside an order of the Interstate Com- 
merce Commission relating to “Classification of ex- 
penditures for additions and betterments.” Motion to 
dismiss overruled; case to be heard on the merits. 

No. 57. United States, ex rel. Stony Fork Coal Co. 
et al. vs. Louisville & Nashville R. R. Co. and Southern 
Ry. Co., respondents, United States, intervener; petition 
for writ of mandamus to compel the respondents to 
furnish cars and move coal. Hearing on petition for 
mandamus. Argument continued by John K. Graves on 
behalf of the Southern Railway Company, and William 
A. Northcutt on behalf of the Louisville & Nashville, and 
concluded by T. G. Anderson on behalf of the petitioners. 
Case taken under advisement. 

No. 40. Norfolk & Western Ry. Co. et al. vs. United 
States, respondent, Interstate Commerce Commission et 
al., interveners; to set aside an order of the Interstate 
Commerce Commission prescribing local class rates from 
Roanoke, Va., to Winston-Salem, N. C., and from Lynch- 
burg, Va., to Durham, N. C., and through class rates 
from Cincinnati, O., to Winston-Salem and Durham, N. C. 
On final hearing. Argument commenced by Lucian H. 
Cocke on behalf of the petitioners; continued by Albert 
S. Brandeis on behalf of the Louisville & Nashville 
Railroad Company, Blackburn Esterline on behalf of 
the United States, T. W. Bickett on behalf of the 
Corporation Commission of North Carolina, and Charles 
W. Needham on behalf of the Interstate Commerce 
Commission; concluded by R. Walton Moore on behalf 
of petitioners. Case taken under advisement. 

No. 47. Louisville & Nashville Railroad Company 
et al. vs. United States, respondent, Interstate Com- 
merce Commission et al., interveners; to set aside an 
order of the Interstate Commerce Commission directing 
the discontinuance of the practice of allowing rebilling 
or reshipping of grain, grain-products and hay at Nash- 
ville, while refusing the same privileges at Atlanta and 
other Georgia points. Hearing postponed to Tuesday, 


( April 2. 


No. 3. Atlantic Coast Line Railroad Company et al. 
vs. Interstate Commerce Commission, respondent, United 
States et al., interveners; to set aside an order of the 
Interstate Commerce Commission prescribing the rail- 
and-water rate on boots and shoes from Boston and 
New York to Atlanta. Hearing on demurrer of inter- 
vening shippers to amended bill. Argument commenced 
by William A. Wimbish on behalf of intervening ship- 
pers, and concluded by Alfred P. Thom on behalf of 
the petitioners. Cause taken under advisement on 
demurrer. 

Thereupon the court adjourned to a date to be 
announced later. 
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PLAINT OF GRAND JUNCTION 


Lack of Fair Rates Alone. Prevents It Becoming 
a Great Commercial Center 


THE TRAFFIC SERVICE NEWS BUREAU, 
COLORADO BUILDING, WASHINGTON, D. C. 

Washington, D. C., February 23.—Argument in the mat- 
ter of the complaint filed by the Grand Junction Chamber 
of Commerce against the Denver & Rio Grande et al. and 
Fourth Section Application No. 960 of the Denver & Rio 
Grande Railroad Company was made by J. D. MéMurry, 
for the Railroad, on February 16. He urged that distance 
is not the measure of compensation, nor is it the most 
important element of compensation. The proposition 
involves the rates from the Missouri and from the Missis- 
sippi River to Colorado common points. The question of 
distance being the least element to be considered in com- 
puting rates in a mountainous country, the governing 
factors are the physical conditions, including grades, 
curves and moisture. ‘ 

The freight car repair on the D. & R. G. is 80 per cent 
more than it is over the U. P.; of trainmen, they have 
to have more than double the number the U. P. employs, 
and even the wheels, which are guaranteed to the U. P. for 
six years, are only guaranteed for four years to the 
D. & R. G. And so on, through the various elements of 
cost, all the way from 30 per cent to 160 per cent are 
against the Denver & Rio Grande. So it can readily be 
seen that distance igs far and away the least of the con- 
troling elements in the cost of transportation over that 
road. 

Chairman Prouty called attention to the fact that in 
fixing the rates to Salt Lake, which complainants want to 
have made the measure of the rates via the D. & R. G., 
the Commission did not fix them with reference to the 
U. P. alone, but they also took the conditions of the D. 
& R. G. into effect. He insisted upon counsel. stating 
whether they are justified in charging the same rate for 
the 331 miles from Pueblo to Grand Junction that is 
charged for the 650 miles over the U. P. from Denver to 
Salt Lake City. 


Mr. McMurry replied that, all the conditions being 
taken into consideration, this distance difference was jus- 
tified and more than offset. He also sought to justify the 
difference on the financial condition of the road. 


C. L. Watson appeared for the Chamber of Commerce 
of Grand Junction, and urged that, if given a reasonable 
rate, the town would rapidly grow into a large commercial 
center. There is a large and prospereus outlying coun- 
try which should be tributary to it, but under present 
circumstances they pay 20 per cent more on traffic to 
Grand Junction than is charged on traffic going through 
Grand Junction to Salt Lake City, and the roads get 50 
per cent more on the traffic from Grand Junction to the 
Hast than they collect from Salt Lake. If the rate fixed 
by the Commission from the West to Salt Lake City is a 
reasonable one, then the rate to Grand Junction is un- 
reasonable. 


F,. A. Jones, of Phoenix, Ariz., showed that, while 
from the Missouri River to Salt Lake City the rate is 
$1.90, to Grand Junction it is $2.65. He urged that a rate 
‘28 per cent higher for a 28 per cent shorter haul is so mani- 
festly unfair that it cannot easily be justified. He sug- 
@estel that Kansas City and not Omaha should be used 
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as the Missouri River basing point. 
of figures to show that the argument made by the U. p. 
and the D. & R. G. that the Utah common point rates 
were the result of the Montana rates, is utterly unfounded. 
He also charged that much of the disadvantage of the 


He presented a series 


D. & R. G. is due to inefficient management. Both the 
D. & R. G. and Colorado Midland admit that they are haul. 
ing ice for the Armours at an actual loss. He also urged 
that the Globe Express, owned by the Denver & Rio Grande, 
last year earned $270,000 on an investment cost of $74, 
000. If the Colorado Midland were to own and operate 
the Wells-Fargo om the same basis, it would eliminate 
its losses. He objected to any comparison with the 
latter road, because of the generally unbusinesslike man- 
ner with which it is operated. 

Geo. A. H. Fraser called attention to the disabilities 
under which the Colorado Midland works, on account of 
its four mountain ranges and its many two, three and 
four per cent grades, and said that over the territory in- 
volved they have only 21 miles of level track All of 
this goes to more than double their expenses. Mr. Fraser 
also called attention to the fact that they have made five 
reductions in rates during as many years, that their 
deficits are rapidly increasing, that-they have never paid 
a dividend, and that they have twice passed through the 
hands of a receiver. They feel that the proposed change, 
while only one small matter, would lead to others of 
greater magnitude, and end in bankruptcy. He protested 
against any change being made in order to overcome Crand 
Junction’s geographical position. 


Mr. McMurry contended that it is physically impossi- 
ble for Grand Junction to become a jobbing center, 2nd 
this rate, if decreased, would be followed by reductions 
to the surrounding points. 


Abuses of Bills of Lading 


Washington, D. C., February 23.—A number of ship 
pers, consignees and bankers appeared before the inter- 
state commerce committee of the Senate on February 16 
in behalf of legislation to make railroads liable for all 
statements in bills of lading. By this means it is sought 
to upset a decision of the Supreme Court of the United 
States in 1888 to the effect that an interstate railroad is 
not liable on a bill of lading signed by a station agent, 
unless the goods have actually been received by the 
road. 

One of the speakers, Harry Dowie of the National 
Poultry and Egg Association, declared that millions of 
dollars have been lost through abuses in bills of lading. 
In many cases railroads had issued bills of lading and 
accompanying drafts days before anything was placed 
in the cars. As a result the banks held drafts aggregating 
large amounts for goods that were never shipped. 





AN HONOR JUSTLY CONFERRED. 

James McCrea, president of the Pennsylvania Rail 
road, has been appointed a member of the Americal 
honorary committee of the international congress for 
the prevention of accidents and industrial hygiene, 
be held in Milan next May. The Pennsylvania Railroad 
recently received a medal from the American Museum 
of Safety for being the American employer to do the 
most in the past year for the protection of the lives 
and limbs of its workmen. 
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EMPLOYERS’ LIABILITY BILL 





President Taft Disposes of Objections Thereto 
and Strongly Urges Its Passage 





THE TRAFFIC SERVICE NEWS BUREAU, 
COLORADO BUILDING, WASHINGTON, D. C. 

Washington, D. C., February 23.—In submitting to 
Congress the report of the employers’ liability com- 
mission and the commission’s proposed bill covering the 
President Taft disposed of three objections 
which have been advanced by opponents of this legis- 
lation. “In the first place,” he said, “the question arises 
whether, under the provisions of the commerce clause, 
the bill could be considered to be a regulation of inter- 
state and foreign commerce. That seems to be already 
settled by the decision of the’ Supreme Court in the 
employers’ liability case. 

“The second question is whether the making of 
these remedies exclusive and the compelling of the rail- 
road companies to meet obligations arising from _ in- 
juries for which the railroad would not be liable under 
the common law is a denial of the due process of law 
which is enjoined upon Congress by the fifth amendment 
to the Constitution in dealing with the property rights. 

“This question the report takes up, and, in an ex- 
haustive review of the authorities, makes clear, as it 
seems to me, the validity of the act. It is sullicient to 
say that the argument of the commission is most con- 


question, 


vincing to show that the police power cf the govern- 
ment exercised in the regulation of interstate commerce 
is quite sufficient to justify the imposition upon the 


interstate railroad companies of the liability for the 
injuries to its employes on an insurance basis. 

“The third objection is that the right of trial hy 
jury, guaranteed by the seventh amendment, is denied. 
As a matter of fact, the right is preserved in this act 
by permitting a jury to pass upon the issue when duly 
demanded, in accordance with the limitations of the act.” 

The bill drafted by the commission eliminates the 
common law doctrine of negligence with what it char- 
acterizes as the unjust defenses of assumption of risk, 
fellow servants’ fault, and contributory negligence. Com- 
pensation with a general basis of an equivalent to one- 
half wages is to be paid in every instance except. where 
injury or death is caused by the wilful intention of the 
employe to injure himself or another or in case of 
intoxication on duty. 

Figuring on the periodical payments extending over 
a term of years and capitalized at 5 per cent, the com- 
mission points out that the amount received by the 
beneficiaries would aggregate $15,000000 annually. It 
points out that for every dollar the railroad companies 
are compelled to pay under existing law, they will, 
under the proposed law, pay approximately $1.25, and 
that for every dollar the employes and their dependents 
now receive they would receive a sum much in excess 
of $1.25. 

After a 14-day period following the injury employer 
and employe are to agree in writing on a settlement; 
arbitration committees may be organized by them to 
Settle disputes and award compensation, subject to re- 
View within two years by an “adjuster of accident in- 
surance,” to be appointed by each United States Dis- 
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trict Court for four-year terms at $1,800 to $3,000 an- 
nually. 
No contract or device of any kind is to relieve the 


employer from any liability under the act. The monthly 
wages are to be considered as not more than $100, nor 
less than $50 a month, with certain exceptions. 

Monthly payments of death benefits are to be made 
for eight years, thus: A widow, alone, 40 per cent of 
the monthly wages; widow and child under 16 or other- 
wise dependent, 50 per cent; any child under 16 or 
dependent, 25 per cent, and 10 per cent for each addi- 
tional child; payments, if the widow dies or remarries 
within eight years, to be continued to the children, if 
any, for the unexpired period. 


Court Dissolves Injunction 





The following order was issued on February 10 by the 
United States District Court for the Eastern District of 
Lousiana (formerly United States Circuit Court), Baton 
Rouge Division, in equity proceedings in the case of John 
W. Thompson vs. Railroad Commission of Louisiana et al.: 

“This cause came on to be heard on February 9, 1912, 
and was argued by counsel; and, thereupon, upon consid- 
eration thereof and in consideration of the admissions of 
counsel made at the hearing, it is 

“Ordered, adjudged and decreed that Order No. 1216 
adopted by the Railroad Commission of Louisiana on De- 
cember 21, 1910, and reading as follows: 

“Tt is, therefore, ordered that the Texas & Pacific Rail- 
way Company be, and is hereby, commanded and required 
to further cease and desist from granting or allowing to 
J. W. Thompson & Co., or any other shipper, for or with- 
out a consideration the exclusive right to erect elevators at. 
and use its loading racks, for shipping sand, gravel or any 
other commodity, located at the end of Thompson’s Spur 
opposite Profit’s Island, or elsewhere, and the exclusive 
right to use its terminals, or any parts of its terminals, in 
the city of New Orleans or elsewhere, for the purpose of 
loading and storing sand, gravel or any other commodity; 
but all such facilities must be open to the use of all ship- 
pers and consignees under the same conditions.’ 
is legal and binding upon the Texas & Pacific Railway Com- 
pany, and shall be complied with, and the preliminary in- 
junction and restraining order heretofore issued is hereby 
dissolved and set aside in so far as it relates to said Order 
No. 1216. And as to Orders Nos. 1206 and 1222, establishing 
rates for the transportation of sand and gravel over the 
Texas & Pacific Railway, decree is reserved to be rendered 
later, when costs will be fixed.’ 


REFUND TO SAN PEDRO SHIPPERS. 

Los Angeles, Cal., February 23.—The recent decision 
of the United States Circuit Court in the injunction suit 
brought by the Southern Pacific to restrain the state 
board of railroad commissioners from enforcing reduced 
rates between Los Angeles and San Pedro will result 
in the refunding of $7,000 to shippers. 


MISSISSIPPI CLASSIFICATION RE-ESTABLISHED. 


Jackson, Miss., February 16.—The state railroad com- 
mission has rescinded the action of their predecessors 
in adopting the Southern Classification of local freight 
rates and re-established the Mississippi 
which will go into effect March 4. 


Classification, 
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DENVER’S FIGHT ON RATES 


But the City Is Progressing Finely Despite the 
Serious Handicap Imposed by the Roads 





Denver, Cclo., February 16—According to H. H. 
Haines, a traffic expert of Galveston, who testified at 
the interstate commerce hearing, freight rates to and 
from Denver and other Colorado points are the most 
unjust in the United States. The evidence taken has 
shown: 


That all lines north and south from Denver are 
controlled by the east and west lines, which also ccntrol 
steamship lines, and as a result the low rates formerly 
in effect between New York and Denver via Galveston, 
rail and water, have been discontinued, the 
now being as high as the all-rail rates. 


water rates 


™ That Denver manufacturers in many instances have 
been forced to go out of business or go into bankruptcy. 

That the east-and-west lines force their north-and- 
scuth lines to haul empty cars rather than give Denver 
lower rates, thus denying stockholders in the north-and- 
south lines dividends that could be earned. 

That rates from Galveston to Denver are 500 per 
cent higher than rates from New Orleans to Chicago on 
some commodities. 

That Denver jobbers are compelled to ccnfine their 
business to Colorado as a result of 
favor of jobbers in cities to the East. 

That finised products 
sold in Denver for less 
laid down in Denver. 

That the railroads have held the wholesale business 
of Denver practically where it was 10 years ago, though 
the retail business has increased two-thirds in that pe- 
riod, the retail consumers paying the freight as “ultimate 
consumers.” 

That Denver retailers are forced to pay exorbitant 
freight charges on between 75 and 90 per cent of their 
purchases, passing the overcharges cn to their customers. 

That the railroads are getting 20 per cent higher 
rates to Denver than they were a few years ago, though 
the volume of traffic has greatly increased. 

That it costs less to ship from any eastern city to 
Salt Lake, Seattle, Boise or Sacramento than to Denver. 

That the railroads flatly refuse to encourage any 
Denver enterprise that would give more traffic to north- 
and-south lines. 

That freight rates on raw material for many articles 
designed specifically for use in Colorado are so high that 
Denver dealers in such articles are compelled to have 
them manufactured in the East. 

That, notwithstanding the handicaps imposed by the 
railroads upon Denver, there are 766 manufacturing estab- 
lishments in the city, with $47,000,000 working capital, 
against $42,000,000 in Kansas City, $46,000,000 in Seattle, 
and only $12,000,000 in Los Angeles. 

The roads do not appear in a mood for making con- 
cessions, according to the testimony of several officials. 
H. A. Johnson, general freight agent of the Colorado 
& Southern, said the rates from Galveston to Denver 
had been advanced from $1.80 to $2.05 for first class 
so as “to protect the Atlantic seaboard rates and. our 
own interests.” “To have continued the low rates,” he 


discrimination in 


of eastern factories may be 


than the cost of raw materials 
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added, “would have meant a demoralization of all Atlan. 
tic seaboard rates.” 

Mr. Johnson also stated that the Chamber of Com 
merce meeting, which passed a resoluticn condemning 
the Galveston-Denver rate, was “packed,” and that the 
Colorado Manufacturers’ Association did not favor the 
resolution. 

“Why?” asked Special Examiner Prouty. 
answered Mr. Johnson, “they want the entire country 
included in a reduction and not this one. We 
turn the traffic of the West via Galveston. Moreover, 
the reduction sought would affect the whole country. 
Chicago would never stand for 93 cents first class. The 
Ccmmission knows that we are not going to make any 
rate from Galveston to Denver that will disturb the 
Atlantic seaboard through rate.” This blunt utterance 
of Mr. Johnson caused a mild sensation. 

Other railroad representatives claimed that Colorado 
manufacturers are satisfied with the rates, but attorneys 
for the shippers declared emphatically that this is not 
the case, and that it was a false move on the part of 


“Because,” 


can’t 


the road officials to endeavor to create such an im- 
pression. 
THE BUNKER COAL CASE. 
Washington, D. C., February 20—The case of the 


Louisville Coal & Coke Company against the Norfolk & 
Western et al., as to a proposed advance in the 
on bunker coal from the Pocahontas fields to Sandusky, 


rates 


O., was called before Examiner Boyle, with W. A. 
Glasgow, Jr., as counsel for complainants, R. Walton 
Moore for the Norfolk & Western, and Mr. Bergwyn 
for the other defendants. After considerable informal 


discussion, it was decided that the questions involved in 
this case are very similar to those involved in I. & 5%. 
No. 26, involving rates on lake cargo coal from the 
Norfolk & Western districts to Sandusky and Toledo 
Much of the evidence would be the same, and it is felt 
that the decision of the Commission in that case would 
throw material light upon and affect this case. The rate 
involved is an increase from $1.22 to $1.45 per ton 
Complainants feel that the rates. on bunker coal sh’ ‘ld 
not be any higher than the rate on cargo coal. 


LONG HAUL xX SHORT TIME = HIGH SPEED. 


‘An advertiser in The Traffic World whose adver- 
tisement appeared for the first time in the issue of 
February 3, wired us on February 7, doubling his original 
order for space. The explanation came in his confirm: 
atory letter next day. He says: 

“Ft am very much pleased with the appearance the 
card makes, and you will also be pleased to learn that 
as early as Tuesday morning we received quite a num- 
ber of letters referring to the ad.” 

The Traffic World was mailed on Saturday, February 
3, from Chicago. The numerous answers referred to 
were received in Philadelphia on Tuesday, February 6. 


THE BOILEAU CASE POSTPONED. 


Washington, D. C., February 20.—Owing to the sell 


ous illness of O. E. Butterfield, attorney for the New 


York Central Lines, the argument of the Boileau case, 


set for Monday, has been postponed until March 2. 
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Conducted by 


CHARLES CONRADIS, 
General Counsel, The Traffic Service Bureau. 


In this department we shall answer simple questions re- 
lating to the law of interstate transportation of freight. It is 
available both to those who are members of the Traffic Service 
Bureau and those who are not. Readers are particularly in- 
vited to write for advice on specific subjects covering the Act 
to Regulate Commerce and the decisions of the courts and the 
Interstate Commerce Commission thereunder. 

Address Legal Department, 


The Traffic Service Bureau, 
Washington, D. C. 


Car Service Charge Imposed to Secure Prompt Release 
of Car. 

Missouri.—‘“‘Is there a time limit that the demurrage 
charge of $1 per day can run on a car; that is, when 
the consignee fails to unload the shipment, worth, say 
$365, could it be allowed to remain on track for one 
year and be eaten up by the demurrage, or would the 
railroad be compelled the goods and reduce 
the charge?” 


to store 


Demurrage charges and charges of a kindred nature 
are imposed as compensation to a carrier for an addi- 
tional service. The demurrage charge of $1 per car 
which is usually assessed by carriers, is imposed, not 
on the basis of a fair quantum meruit, but as a penalty 
to secure the prompt release of the car. (St. Louis 
Hay & Grain Co. vs. M. & O. R. R. Co. et al., 11 I. C. C., 
90.) The collection of car service charge is not in 
itself an end, but only a means to an end; therefore, 
a much larger charge for car detention is imposed than 
would be justified as rental for storage in order to 
make it unprofitable for shippers or consignees to de- 
tain cars. But, as a charge of $1 per day extending 
over a period of one year would net the carrier about 
$36 per cent of the car value, which would be an un- 
reasonable charge, it would be the duty of the carrier 
to store the goods, or make some other disposition of 
them, within a reasonable time after notification. 

bd * ba 
Duty of Shipper or Consignee to Pay Demurrage 
Charges, 

Michigan.—“Assuming that we buy from a lumber 
company a number of carloads of their product. We 
take no part in ordering the cars for the shipment, all 


arrangements for cars, both as regards the number 
wanted and the rate per day at which they can be 
loaded, having been made with the railroad company 


by the lumber company. Assuming that we direct the 
lumber company to put our name on B/L’s as shippers, 
does the fact that our name appears on the B/L’s and 
on the W/B’s as the shipper make us in any way liable 
for demurrage which may have accrued on the empty 
car after it was placed and before it was loaded? And 
has the agent the right to put on the W/B’s for such 
cars as advance charges demurrage which he has as- 
Sessed against the car?” 

Demurrage charges, the same as freight charges, 
May be collected from either consignor or consignee. 
A shipper may act through himself or through his agent, 
and if the carrier has knowledge of an agent acting 
in behalf of his principal, the carrier may treat wholly 
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with the principal and ignore the agent. You being 
the purchaser of the consignment described, and direct- 
ing your agent to take out a bill of lading in your 
name, as consignor, makes you liable as such, and 
enables the carrier to charge you with demurrage under 
the general rule that either consignor or consignee is 
liable for all freight charges. If the demurrage charges 
are not prepaid by consignor, it is the right of the 
carrier’s agent to note the same on the waybill as 


advance charges, so that they may be collected from 
consignee. 

* oe ok 
Published Rate Applicable Notwithstanding Misrepre- 


sentation by Carrier’s Agent. 

Indiana.—“Shipper wishes to move a car of stock 
from a point in Arkansas to a point in Texas, and the 
published rate is 18% cents over a given line. The 
agent of another line touching at the same initial point, 
in soliciting our business, advises that, as the other 
line is really a branch of their system, they will handle 
the shipment and protect the same, providing the rout- 
ing is left open. They handle the car, inserting the 
18%-cent rate on the bill of lading, but when the ship- 
ment is delivered the railroad assesses a rate of 23% 
cents, advising that they cannot legally protect the 
18%-cent rate, although the agent confirms contract as 
to rate, their standpoint being that the rate as appear- 
ing in the tariff was an error, and although it had not 
been corrected at the time shipment moved, it has now 
been revised.” 


The lawfully published rate via the route the ship- 
ment actually moved was the rate to be applied and 
collected on the shipment, notwithstanding the er- 
roneous quotation of another and lower rate, and the 
misrepresentations of the agent. It has been held that 
a mistake made by a carrier’s agent in quoting a rate 
will relieve neither the carrier nor the shipper from 
the obligation of fulfilling the law’s requirements; that 
is, the duty of the carrier to collect and the shipper 
to pay the rate as published for the route over which 
the shipment actually moved. (Poor Grain Company vs, 
C., B. & Q. R. R. Co, et al., 12 I. C. C., 418.) Further, 
inasmuch as both the lines mentioned reach the initial 
point; are not, in fact, part of the same system, and 
the shipper failed to designate the actual route over 
which the shipment was to move, it would seem that 
the shipper cannot avail himself of the remedy afforded 
in Rule 286 (f), Conference Rulings, Bulletin 5, which 
is, in substance, that the carrier will be held responsible 
for any damages. which may result from the failure 
of its agent to ascertain from the shipper whether the 
rate or the route given in the shipping instructions 
shall be followed, in such cases wherein the rate given 
does not apply via the route designated. 

If, however, the carrier will admit that the inser- 
tion of the 23%-cent rate in its tariff was the result 
of a clerical error, and the rate was later reduced to 
18% cents, the Commission will likely, on informal ap- 
plication, refund to you the difference between the rate 
charged and the subsequent reduced rate. 

ck % % 
Payment of Claims by Postage Stamps. 

Arkansas.—‘“‘We have been paid a number of claims 
in postage stamps, amounting to all the way from 4 
Will you kindly advise if we 


cents to 24 cents each. 
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are compelled to accept payment of claims in postage 
stamps? The writer is of the opinion that we can de- 
mand currency.” 

Tendering postage stamps in satisfaction of a pre- 
existing debt, unless they are accepted as such by the 
creditor, will not operate as a payment thereof, and 
the creditor may refuse to accept the same, and de- 
mand a tender of cash or its equivalent. Strictly speak- 
ing, payment in gold only will operate as an extinguish- 
ment of a simple contract debt, but by custom, and 
the laws of some states, payment in currency is suffi- 
cient. In the matter of payment for transportation, the 
Commission has held that nothing but money can law- 
fully be given. Rule 207, Conference Rulings, Bulletin 5. 

* % * 


Local Billing to Avoid Higher Through Rate. 


Texas.—“‘Can an independent loading contractor, act- 
ing for both steamship lines and railway companies, 
under a contract of employment, but who is also acting 
as forwarding agent for shippers and consignees, be 
considered as violating any provisions of the act or any 
rulings of the Interstate Commerce Commission in for- 
warding through shipments under a lower local rate?” 

It is a well-settled rule that a shipper has the right 
to consign a shipment to a given point, pay the charges 
upon it, assume custody and take possession of the 
property, and later reship it to another point under 
rates lawfully applicable to such reshipment. But such 
local billing must be made in good faith, and not a 
mere device between the shipper and the carrier’s agent 
to avoid the higher through rate, by having the carrier’s 
agent act as the forwarding agent of the shipper. See 
Rule 98, Conference Rulings, Bulletin 5. The contractor 
in question acting in the dual capacity of agent for 
the carriers and as forwarding agent for shippers, would, 
in our opinion, come within the prohibition of the rule 
above stated, and delivery to such contractor, at local 
or intermediate point, could not be construed as actual 
or constructive possession by shipper. 


* * * 


Initial Carrier’s Liability Unabated in Shipments Di- 
verted Under Tariff Authority. 


Florida.—‘“In the transportation of perishable prod- 
ucts from California and Florida, the carriers have in 
effect diversion privileges, which permit the shipments 
being diverted from one destination to another, through 
rates being protected, providing the new destination is 
not out of the route. Diversions are frequently made 
at points of origin with the initial carrier, and again, 
are just as frequently made by shipper’s representative 
at junction points, this being done on written orders, 
and the through rate, as provided for in the legal tariffs, 
being protected. 

“Some of the initial roads in the South require that 
the original bill of lading be surrendered at the time 
these diversion orders are placed, and after diversion 
has been accomplished, a new bill of lading to the new 
destination be issued in lieu of the one surrendered. 
Other roads, however, do not require the old bills of 
lading or ever issue new exchange bills of lading. 
The question has arisen, in certain claims recently, as 
to whether or not the initial carriers are responsible 
for the continuous movement of the shipment under 
the original bill of lading reading, we will say, to A, 
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on a shipment which has been diverted to, we will say, 
B, it being claimed that the original contract had been 
accomplished on arrival at A, and that the movement 
beyond constituted a new contract, and for that reason 
the initial carriers were not responsible for any losses 
which might occur after arrival at A.” 

Section 20 of the act imposes upon the initial car- 
rier a liability to the owner for any loss or damage 
to through shipments of property caused by any con- 
necting carrier over which the same move. If the 
initial carrier’s tariffs provide for reconsignment privi- 
leges, the owner has the right to change the original 
destination point, in accordance with the conditions of 
reconsignment privileges, and such change operates as 
a mere continuance of the original contract, and is 
not a full performance thereof, until delivery has been 
actually accomplished at final destination. In other 
words, the initial carrier has contracted for the through 
shipment of perishable products to the destination point 
given in the bill of lading, or to any other destination 
point as ordered by the owner, under the limitations 
placed thereon by the carrier’s tariffs, and has extended 
its obligations thereby, until delivery at final destination 
has been actually made. 

* a eo 


Right of Shipper to Demand Division Sheet of Carrier. 


Wisconsin.—“We wish to inquire whether we have 
a right to demand division sheet from a carrier show- 
ing the different percentages which the different lines 
get from a through rate. For instance, the various 
lines have a tariff naming rates from Wisconsin points 
to points in Indiana, Michigan and Ohio, and what we 
wanted is to get a division sheet showing the per- 
centages that the lines in Wisconsin would get, and 
also the lines in the other states mentioned.” 

A shipper has no legal right to demand of a carrie! 
its division sheet showing its proportion of a through 
rate. Under the law, as construed by the Commission, 
a joint through rate is a unit, an entirety, with the 
division or component parts of which the public is nol 
concerned, unless the joint rate as a whole is illegal. 
See Michigan Buggy Co. vs. G.-R. & I. Ry Co., 15 
I. C. C., 299. If the through rates are not unreason- 
able, the Commission cannot condemn the same on 
account of the divisions thereof to the various roads 
forming the through lines, the law and the public being 
alike served by rates in the aggregate reasonable and 
not affected by their distribution. The filing of a divi- 
sion sheet is not even required by the Commission, but 
only copies of the agreement or arrangement under 
which divisions are made must be. filed with the Com- 
mission. 





PETITION UNDER ADVISEMENT. 


Des Moines, Ia., February 16—The state bcard 0! 
railroad commissioners has taken under advisement (tlle 
petition of the Morcy Clay Products Company of Pur 
lington for a reduction of the freight rates on crockery 


TO INVESTIGATE CANADIAN RATES. 


Ottawa, Ont., February 23.—The Board of Railway 
Commissioners is mapping out a line of procedure for 4 
sweeping investigation of the freight rates charged DY 


the railroads in the western provinces, 
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Comparison of Railway Incomes 





In view of the decision of the Interstate Commerce 
Commission a year ago in the rate advance cases, a corre- 
spondent has made the following comparative statement of 
operating income and net corporate income for the years 
1907 to 1911 for the roads specially referred to in the deci- 
sion. Attention is called to the fact that 1907 was a pros 
perous year and that the figures for 1911, according to the 
evidence submitted, contained the advances made to rail- 
way labor. The figures for the years 1907 to 1910, inclu- 
sive, are stated to have been taken from the printed record 
of evidence, and those for 1911 from the preliminary ab- 


stract recently issued by the Commission. The tables 
follow : 
WESTERN 
Operating income— 
1907. 1908. 
A. TT. Be Boe ea pentose sigs ben $ 27,915,851 $24,809,575 
C. & Acvcetenvetescccecutceeces 4,551,997 4,079,852 
C. & Ni. Woesssicccccscscovsses 21,554,279 18,967,487 
C., B. & Gast gets ois. hens 21,466,740 20,144,877 
C., M. & St. Poser ccccecceesees 19,688,482 17,949,118 
6, RB. Tl Me Riise sings Stes 16,227,415 13,365,518 


“$111,304,764 $99,316,427 


A, T. Bee ew Sec ccevesteseet $ 21,418,925 $13,914,874 
C & Ae ses eesie conic cee tedaten 2,068,585 1,561,935 
C. & Ni Woosevcsesosiccccvcccecs 15,965,566 13,364,191 
C., B. & Qe cvccvssviswseccvetsve 13,842,343 12,003,064 
C.-M. & Weis cepted ons evans 13,988,644 12,555,450 
C., R. LB Bus caine. cvvceyscsve 8,640,469 4,532,545 

$ 75,924,532 $58,432,059 


If results of Illinois Central, which road took an im- 
portant part in the advance rate cases, were included it 
would make a more favorable showing. 
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when Chairman Prouty interrupted him to remark that, 
inasmuch as the reasonableness of the rate is attacked, 
perhaps it would be well to have Mr. Moore tell on 
what grounds the carriers justified them. Mr. Moore ex- 
plained that he did not prepare the brief, but, that from 
a hurried examination of the case, he desired to point 
out that the comparison on the per-ton-per-mile basis is 
something to be viewed by the Commission with a good 
deal of care, because the Clinchfield road, which is 
having a hard time to make both ends meet, had shown 
in its exhibit that the rate to Old Fort is not unrea- 
sonable in comparison with other rates. 

Mr. Hayes called attention to the fact that the 
average per ton per mile rate on the Clinchfield on 
coal is a little more than 4 mills, while the rate to 





LINES. 
1909. 1910. 1911. 
$ 28,771,975 $ 27,576,012 $ 29,600,727 
4,702,275 4,253,864 3,696,899 
20,056,693 18,985,611 18,735,765 
21,376,208 21,723,533 25,574,069 
18,917,232 17,737,144 15,305,366 
15,084,099 13,861,451 15,521,116 


$108,908, 482 


$104,137,615 


$108,433,942 


$ 20,467,139 $ 20,470,520 $ 21,371,068 
1,907,285 1,312,163 157, 

14,134,636 12,441,240 12,747,100 

13,046,910 13,975,620 16,843,763 

13,112,200 16,871,321 16,358,314 

5,944,684 4,939,360 5,100,860 

$ 68,612,854 $ 70,010,224 $ 72,578,155 





Old Fort is 11. The exhibit showing a comparison with 
the Old Fort rate takes other unreasonable rates and 
seeks a justification by comparing rates the average of 


EASTERN LINES. 


Operating income— 


1907. 1908. 
Bi & Os ears oes 5c PES Sies oo oie 25,578,400 $17,240,464 
BEOR. Rise ie ddweses ve cinc vecseecs 46,240,664 38,947,763 
Me ¥. Cy Si bro vicevdsesesices 19,097,072 18,217,164 


$74,405,391 


eg ee Se OE tere eer $ 19,060,024 $10,619,924 

P. R. Besiecsieekeres ov'ncey svcees 34,824,193 31,793,384 

N.Y. CoM OM ase tre peneoaee 9,677,780 9,838,387 
$ 63,561,997 


$52,251,695 














1909. 1910. 1911. 
$ 20,903,172 $ 24,497,854 $ 22,634,375 
37,442,869 43,739,026 36,842,623 
21,370,636 23,010,920 21,540,405 
$ 79,716,677 $ 91,247,300 $ 81,017,403 
$ 13,255,032 $ 16,256,554 $ 12,819,991 
29,097,960 40,587,818 84,683,023 
12,158,976 16,012,771 14,315,324 
$ 54,511,968 $ 72,857,143 $ 61,818,338 


Referring to the Pennsylvania Railroad for 1910, as 
compared with 1911, it is stated that rentals of leased roads 
were reduced $1,830,191, and as compared with 1907 the 
reduction was $6,767,314, on account of roads being ab- 
sorbed and results included in main operating accounts. 
The income from dividends, 1907 to 1910, shows an increase 
of $6,074,531. As to the Baltimore & Ohio, the fixed charges 
increased $2,200,465 from 1910 to 1911. 


Union Tanning Co.’s Charge 





Washington, D. C., February 23.—On February 16 
A. B. Hayes and R. Walton Moore argued the complaint 
of the Union Tanning Company against the Southern and 
other carriers, in which the complainant charges that 
the coal rate of $1.85 from Stonega to Old Fort and 
Morganton is unjust and unreasonable and unduly dis- 
criminatory as compared with the rate of $1.60 to Can- 
ton and Asheville, N. C. 
Mr. Hayes had just begun a statement of his case 






which is more than 9 mills with one of 11. 

As to a contention of Mr. Moore that there is no 
competition between the pulp mill at Canton and the 
tannery at Old Fort, Mr. Hayes referred to the decision 
in the Vermont gas and railroad coal case, and remarked 
that the similarity in condition and circumstances re- 
ferred to carriage and not as to whether there is a busi- 
ness competition. He aiso pointed out that quotations 
from opinions of the court carried in defendants’ brief 
were misleading, unless they were considered in full. 
One quotation he claimed to be absolutely inaccurate. 


SHIPS FOR WEST COAST TRADE. 
Pacific coast trade companies have under contract 
13 steamers at the shipyards of the country, all of which 
are to pass into the coastwise business this year. Most 
of the vessels are intended as lumber carriers, and nearly 
all of them will have a capacity of 1,000,000 feet each. 


















Board of Improvement, The; 
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Digest of Petitions Lodged with Interstate Commerce Board During Past Week 


Beebe Co., The, vs. Ore.-Wash. R. R. & 


Nav. Co. (4668). 

Complainant alleges that rate 
charged by defendant on _ ferro- 
manganese of $1.90 per 100 lbs. from 
Philadelphia, Pa., to Portland, Ore., 
is excessive, unreasonable and un- 
just, and prays that after due hear- 
ing and investigation defendant be 
made to answer such charges, to 
cease and desist from said violation, 
to put in force more reasonable and 
just rates and asks reparation in the 
sum of $54.19. 

Water 
Works District No. 1, Fort Smith, 
Ark., vs. A. T. & S. F. et al. (4666). 

Complainant alleges that rate of 
15 cents as charged by defendants 
on cement from Ada, Okla., Sugar 
Creek, Mo., Gas and various other 
points in Kansas to Fort Smith, Ark., 
is excessive, unreasonable and un- 
just; that rates to Memphis, Tenn., 
from above points are lower, not- 
withstanding the fact that the dis- 
tances are longer. 

Complainant prays that after due 
hearing and investigation defend- 
ants be made to answer such 
charges, to cease and desist from 
said violation, to put in force more 
reasonable and just rates, and for 
such further orders as Commis- 
sion may consider complainant en- 
titled to. 

Emporia Manufacturing Co., The, vs. 
Sou. Ry. (4659). ‘ 

Complainant alleges that rate of 
27 cents per 100 Ibs., as charged 
by defendant on logging cars, from 
Annison, Ala., to South Hill, Va., 
is excessive, unreasonable and un- 
just, in view of the fac{ that there 
is in effect a rate- from Annison 
to Norfolk and Suffolk, Va., of 
15 cents, the haul to Norfolk and 
Suffolk being much longer and on 
the same direct line. 

Complainant prays that after due 
hearing and investigation defend- 
ant be made to answer. such 
charges, to cease and desist from 
said violation, to put in force a 
rate not to exceed 15 cents per 
100 Ibs., and asks reparation in 
the sum of 4340.46. 

Escanaba Business Men’s Association 


Graham, Wm. R., vs. 


and commodity rates as assessed by 
defendants from C. F. A. points to 
Escanaba, Mich., are excessive, un- 
reasonable and unjust, and prays 
that after due hearing and inves- 
tigation, defendants be made to 
answer such charges, to cease and 
desist from said violation, to put 
in force more reasonable and just 
rates, and for such further orders 
as Commission may consider com- 
plainant entitled to in the prem- 
ises. 


Sou. Ry., and 
B. & O. (4667). 

Complainant alleges that the C. L. 
rate of 12 cents per 100 lbs. on baled 
straw from Paeonian Springs, Va., 
to Washington, D. C., is excessive, 
unreasonable and unjust, and prays 
that after due hearing and investi- 
gation defendants be made to an- 
Swer such charges, to cease and de- 
sist from said violation, to put in 
force more reasonable and just 
rates, and asks reparation in the 
sum of $27.44. 


Lamar Mill & Elevator Co. et al. vs. 


A. T. & S. F. et al. (4660). 

Complainants allege class and 
commodity rates as charged by de- 
fendants from Chicago, Ill., and va- 
rious interstate points to Lamar, 
Colo., and other Colorado poiifts are 
excessive, unreasonable and unjust 
and pray that after due hearing and 
investigation defendants be made to 
answer such charges, to cease and 
desist from said violation, to put in 
force more reasonable and just rates, 
and ask reparation in such sum as 
Commission may consider complain- 
ants entitled to. 


Rosenthal & Sons Co., H., vs. L. & 


N. (4658). 

Complainant alleges that in the 
course of its business it has 
shipped various L. C. L. shipments 
of bottles from Cincinnati, O., to 
St. Marys, Ky., charges assessed 
and collected being based on a rate 
of 46 cents per 100 Ibs. 

Complainant alleges that a just 
and reasonable rate should not ex- 
ceed 30 cents per 100 lbs., and prays 
that after due hearing and inves- 
tigation defendant be made to an- 








Wichita Board of Trade, 


Steward, E. M., vs. A. T. & S. F. 


and C. B. & Q. (4665). 
Complainant alleges that the L, 
C. L. rate as charged by defend- 


ants on marble and granite of 
85.5 cents from Burlington, la., to 
Lamar, Colo., is excessive, unrea- 


sonable and unjust; that a just and 
reasonable rate should not exceed 
35 cents per 100 Ibs., and prays 
that after due hearing and inves- 


tigation defendants be made to an- 
swer such charges, to cease and 
desist from said violation, to put 
in force more reasonable and just 
rates, and asks reparation in the 


sum of $53.32. 
The, vs. 
Abilene & Sou. Ry., A. T. & S. F, 
Cc. R. 1. & P., K. C. M. & O., Mid- 
land Valley, Mo. Pac. and St. L. 
& S. F. (4663). 

Complainant: alleges that transit 


rules enforced by defendants at 
Wichita, Kan., governing the use 
of transit privileges on grain and 
products contain restrictions and 


conditions which are unreasonable 
and unjust, and discriminate 
against grain dealers at Wichita in 
favor of dealers situated at Kansas 
City, St. Louis and Omaha, who 
are granted proportional rates and, 
in addition to said proportional 
rates, what are known as “reship 
ping rates.” 

Complainant prays that after due 
hearing and investigation defend- 
ants be made to answer such 
charges, to cease and desist from 
said violation, to put in force more 


reasonable and just rates, and the 
same privileges that are granted 
to shippers at competitive points. 


Wichita Board of Trade, The, vs. A. 
T. & S. F. et al. (4664). 
Complainant alleges that the ex 
cessive, unreasonable and unjust 
rates on grain and grain products 
from Kansas producing points on 
defendant’s lines to Texas points 
discriminate against grain dealers 
and producers in the state of Kan- 
sas in favor of dealers situated at 
other points, and prays that after 
due hearing and investigation de 
fendants be made to answer such 


ist from 

vs. Ann Arbor R. R. & S. S. Lines, swer such charges, to cease and Marge gg ghey, Sirsa poser 

C. & N. W., M. St. P. & S. S. M., desist from said violation, to put reasonable and just rates and for 

D. S..S. & A. and various other in force more reasonable and just such further orders as Commis 

lines (4661). rates and asks reparation in the sion may consider complainant et- 
Complainant alleges that class sum of $70.46. titled to. 

4 4 > mooted points. The offices of the arbitrators would be 

Want Shipping Arbitrators considered in the light of branch establishments of the 

ae national commission. 

New York, N. Y., February 15.—The executive com. These arbitrators, according to the committee’s pals, 

mittee of the Merchants’ Association has decided to are to be established in commercial centers. They 

move for the introduction of a bill in Congress provid- would hear evidence and decide issues, the decisions 


ing for the appointment of arbitrators by the Interstate 
Commerce Commission, empowered to sit on disputes 
between railroads and shippers over rates and other 


commerce board, 





being provisionally upon the approval of the national 
The association’s move is made upon 
behalf of 27 ‘Atlantic seaboard cities. 
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February 24, 1912 


Substitution of Tonnage 





At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 13th day of February, A. D. 1912, the following order 
was agreed to, Commissioners present being Charles A. 
Prouty, Judson C. Clements, Franklin K. Lane, Edgar E. 
Clark, James S. Harlan, Charles C. McChord, Balthasar 
H. Meyer: 

No. 3002. 
IN THE MATTER OF SUBSTITUTION OF TONNAGE 
AT TRANSIT POINTS. 

It appearing, that the Commission on the 12th day 
of December, 1911, entered its order reopening its in- 
yestigation into the matter of the substitution of ton- 
nage at transit points, for the purpose of making further 
investigation into the manner and method in which ths 
several common carriers subject to the provisions of 
the act of Congress approved February 4, 1887, entitled 
“An Act to regulate commerce,” and acts of Congress 
amendatory thereof and supplementary thereto, conduct 
and manage their respective businesses in the following 
respects, viz.: The rules and regulations provided by 
such carriers to prevent the substitution of tonnage in 
grain at transit points, including milling-in-transit points, 
and the defeating of the published tariffs that results 
from such substitution, and whether said rules, regula- 
tions and practices are unjust, unreasonable, unjustly 
discriminatory, unduly prejudicial, or otherwise unlawful, 
for the purpose of taking such action as may be author- 
ized by law to prevent further violations of the provi- 
sions of the aforementioned statutes should any such 
violations be disclosed by said investigation; 

It further appearing, that numerous petitions have 
been received by the Commission urging that this further 
investigation be extended to include the rules, regulations 
and practises affecting the handling of lumber at transit 
points: 

It is ordered, That the reopening of the said inves- 
tigation be, and it is hereby, extended to include the 
manner and method in which the several common car- 
tiers subject to the provisions of the Act to regulate 
commerce eonduct and manage their respective businesses 
in the handling of logs and lumber in all the respects to 
which the investigation of the handling of grain has been 
ordered, as hereinbefore set forth. 

It is further ordered, That a hearing in this matter 
be held at the office of the Interstate Commerce Com- 
mission in the city of Washington, D. C., on the 28th 
day of March, 1912, at 10 o’clock a. m. 

And it is further ordered, That a copy of this order 
be served upon each of the carriers subject to the Act 
to regulate commerce. 


Coal Rate Case Wrangle 


THE TRAFFIC SERVICE NEWS BUREAU, 

COLORADQ BUILDING, WASHINGTON, D. © 

Washington, D, C., February 23.—A hearing was had 
Tuesday on complaint of the Marion Coal Company 
against the Delaware, Lackawanna & Western et al., be- 
fore Commissioner Meyer. The case, which has already 
been heard twice, first at Scranton, and later at New 
York, involves the rates from the coal fields of the 
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complainant company in Scranton district to tidewater 
points, it being alleged that preference is given to the 
coal owned by the carriers’ coal company. 

W. P. Boland was cross-examined at great length 
by J. L. Seager, counsel for the D., L. & W., on such 
technical details that Commissioner Meyer at last thought 
it best to protect the witness, on the ground that he 
was neither a tariff nor mileage expert; that the figures 
which he had placed in evidence had been compiled by 
him some time previous, and it was useless to waste 
time asking for the sources from which he acquired his 
information, when it could be verified by counsel from 
the Commission records. 

Mr. Seager protested against references to cases 
which had been tried in the Pennsylvania courts, and 
stated that he wanted it to appear in the record what 
good the Commissioner expected to accomplish by ad- 
mitting such evidence. The Commissioner replied that 
it was the desire of the Commission at all times to get 
all the light possible and from any source, and intimated 
that it was quite competent to pass upon the value of 
testimony and the bearing it might have on the present 
case. 

A. S. Learoyd, general freight agent of the railroad, 
introduced statistical exhibits in evidence, and H. C. 
Reynolds, attorney for the complainants, undertook to 
cross-examine him on testimony given in one of the 
earlier hearings by General Superintendent Ryan. In- 
numerable wrangles resulted, and Mr. Learoyd flatly re- 
fused to answer one of the questions. 

One of the papers put in evidence by Mr. Seager 
was the “65 per cent” contract that exists between some 
operators and the railroad company and between the 
railroad company and its coal company. Mr. Reynolds 
asked why the railroad company takes 35 per cent of 
the average selling price of coal at tidewater, which it 
does through the instrumentality of its coal company, 
with a view to showing that the contract is made for 
the purpose of defeating the published rate. 

“The legality of that contract is before the Supreme 
Court,” replied Mr. Seager. 

“Then I suppose the Commission need not bother 
itself about it,” suggested Mr. Meyer. Mr. Seager an- 
swered that all he desired to convey by his observation 
was that the question as to the legality of the contract 
is not new. 


New Fourth Section Orders 


THE TRAFFIC SERVICE NEWS BUREAU, 
COLORADO BUILDING, WASHINGTON. D. C. 

Washington, D. C., February 21.—The following fourth 
section orders have been issued: 

No. 608, Application No. 5547, of the Nashville, 
Chattanooga & St. Louis Railway Company et al. At- 
thority granted for the establishment of stipulated rates 
on crude ground phosphate from points named in its 
tariff, I. C. C. No. 1887-A, to Baltimore & Ohio South- 
western railroad stations west of Vincennes, Ind., lower 
than the rates concurrently in effect to intermediate 
points, 

No. 650, Application No. 5740, of the Baltimore & 
Ohio et al. Authority granted for the establishment of 
class rates from Valley Crossing, Marilla, Pool Rocks 
and Sabraton, W. Va., same as are in effect from Morgan- 
town, W. Va., to same points of destination. 
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No. 683, Application No. 5805, of the Baltimore & 
Ohio et al. Authority granted to establish class rates 
via Central of New Jersey et al. the same rates for the 
transportation of freight traffic from points on the New 
York, Ontario & Western to points in southern territory, 
as described in B. & O. R. R. Tariff, I. C. C. No. 9625, 
as are now concurrently in effect via the Delaware & 
Hudson Company et al. 

No. 551, Application No. 5468, amended, of the 
Southern Railway Company et al. Authority granted 
for the establishment of rates three cents higher per 
100 pounds on shipments of cider and vinegar than rates 
on the same commodities from Virginia stations on the 
Danville & Western Railway to Mississippi, Louisiana, 
Alabama and Florida points. 

No, 509, Application No. 5603 (amended), M. P. 
Washburn, agent, for New Orleans & Northeastern et al. 
Authority granted to extend to Newman, Ga., rates that 
will be in violation of the provisions of the fourth sec- 
tion, but which will enable that town to compete with 
Barnesville, Griffin and Jackson, Ga., as to rates on 
vehicle material and parts of vehicles. 

No. 531, Application No. 5723, M. P. Washburn, agent, 
for Southern Railway et al. Authority granted for the 
establishment of rates on fertilizer material, straight 
carloads, minimum weight 50,000 pounds, but not in 
excess of marked capacity of the car, beet residue and 
slop from Ohio River crossings and affiliated points to 
Pelzer, S. C., the same as in effect to Anderson, S. C., 
creating in some instances a technical increase in dis- 
criminating under the fourth section. 

No. 564, Application No. 5824, M. P. Washburn, agent, 
for carriers parties to his I. C. C. Tariff No. 44. Per- 
mission denied for the establishment of a rate of 22 
cents per 100 pounds on rosin size, carload, from Cin- 
cinnati, O., to Canton, N. C. Sufficient justification not 
shown. 

No. 583, Application No. 5505, M. P. Washburn, agent, 
for the Nashville, Chattanooga & St. Louis Railway. 
Permission denied for the establishment of rates on 
ochre and manganese ore from Chattanooga and Knox- 
ville, Tenn., and other points in Tennessee and Georgia 
to Boston, Providence, and other eastern and New Eng- 


land points, without observing the provisions of the 
fourth section, sufficient justification not having been 
shown. 


SALT RATES NOT UNREASONABLE, 


Washington, D. C., February 20.—The Commission 
to-day disposed of the complaint of the railroad com- 
missioners of Kansas against the Atchison and other 
earriers calling in question the reasonableness of salt 
rates from the Kansas field to the Mississippi River by 
holding that the rates between the Mississippi and Mis- 
souri rivers have not been shown to be unreasonable 
per se; that they are not unduly high in comparison 
with corresponding rates from the Michigan field; that 
the Wabash, in maintaining the 9-cent rate on bulk salt 
from Detroit to St. Louis, is without justification and 
it must cease and desist either by raising the Detroit 
rate or joining with other carriers to reduce the Kansas 
rate; 
section incident to the situation were set down for 
March 15 for further hearing, if the carriers want it, on 
the announcement by the Commission that it can see 
no reason for the higher intermediate rates. 
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Craffic World Chanaes 


On March 1 Philip E. McIntyre will begin work as 
freight solicitor in connection with the Los 
agency of the Union Line. 

W. E, Gauvin, traveling freight agent of the Georgia 
Railroad at St. Louis, Mo., has been appointed commer. 
cial agent, with headquarters at St. Louis. 

Erwin G. Koeneman has been appointed contracting 
freight agent of the Union Pacific, with office at St, 
Louis, Mo. 

W. G. Trapp, formerly traveling freight agent of the 
Tennessee Central at Chicago, has become traveling 
freight agent of the Chicago, Indianapolis & Louisville, 
with office at Grand Rapids, Mich. 

B. L. Bugg, traffic manager of the Norfolk Southern, 
has been appointed to a similar position on the Raleigh, 


Angeles 


Charlotte & Southern, a new line in North Carolina, with 
Office at Norfolk, Va. 

J. P. Fresenius, traveling freight agent of the St. 
Louis & San Francisco at New Orleans, La., has been 
appointed soliciting freight agent of the International 


& Great Northern, with office at Galveston, Tex. 

J. W. Thomas, traveling freight agent of the South- 
ern Railway at Chicago, has been appointed commercial 
agent, with office at Detroit, Mich. J. T. Mudd, also 
traveling freight agent at Chicago, has been appointed 
commercial agent, with office at Minneapolis, Minn. L. H. 
Mann, freight soliciting agent at Chicago, succeeds Mr. 
Mudd, and H. S. Knapp succeeds Mr. Mann. E. B. Ditto 
has been appointed a traveling freight agent, with head- 
quarters at Lexington, Ky. 


W. A. Shropshire, formerly traveling freight agent 


of the Cleveland, Cincinnati, Chicago & St. Louis at Bir 
mingham, Ala., has been appointed commercial agent of 
the New York Central Lines, with office at Jacksonville, 
Fla. 





Position Wanted 

As Industrial Traffic Manager, by young 
man of eight years’ experience. Thorough 
knowledge of both freight and express 
Tariffs. For the past two years Assistant 
Traffic Manager of one of the largest manv- 
facturing concerns in the Middle West. 
Can show excellent record in collection of 
claims. Best of reference from prominent 
railroad officials and present employers. 


K-27, Traffic World, Chicago 
SITUATION WANTED 


Young man, nine years’ R. R. expe 
rience, now employed as assistant chief 
rate clerk in freight department of 4 
large Western Ry. in Chicago, desires 
position as Traffic Manager or Assist- 
ant with Industry or Commercial Club. 
Salary to start, $1,200. N.A.66-Traffic World, Chicas 


February 2 
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ts |l The Effectiveness of the Santa Fe 


work as 9 e 

ml Employes’ Magazine as an 
e Georgia e e e ; ; 
— Advertising Medium 
ho It Receives the Endorsement of the Chamber of Commerce of the Largest County 
nt of the in the United States 
= AN BERNARDINO COUNTY, with an area of over twenty 
lage thousand square miles---the largest county in this country and 
‘lina, with fa twice as large as any other county in the great state of Califor- 
ne | nia—has been a page advertiser in the Santa Fe Employes’ Magazine 
has ven fl] for over three years. Its Chamber of Com- 
oes B_ merce should know, and does know, just how 
the Sout fl effective its advertising has been, and the 
Tadd. aio q Secretary of this progressive organization 


appointed Hi of typical California boosters, Mr. E. A. 


inn. L. H. | 


ceeds Mr. | Vahey, voluntarily adds a few words of ? 
eB. Ditto Hil commendation when sending in another medcry sun’ ich the basincss mos ot te 


with head- East reached the homes in the Great Southwest. 


contract for still another year’s publicity: Now te, most discerning ones use good. legible 


type in the Santa Fe Employes’ Magazine. 





ight agent 

is at Bir Chamber of Commerce 

il agent of San Bernardino, Cal., January 2, 1912. 
acksonville, Santa Fe Employes’ Magazine, Chicago, Ill. 

Gentlemen:—It gives me great pleasure to testify as to the value of the Santa Fe Employes’ Magazine as an 
omiiin advertising medium.The results received from it in this connection have been very satisfactory. The majority 
| of the requests which we receive for information are secured from our ad in your publication. 

E. A. VAHEY, Secretary. 
by young ; bi 
*horough It is of interest to note from the foregoing that, although the splendid opportunities and advan- 
express tages of rich San Bernardino County have been advertised in many publications, the Santa Fe 
Assistant Employes’ Magazine has produced the greater portion of the total number of inquiries. 
st manu: From time to time we have printed excerpts from commendatory letters received from firms 
ie West. fm] *Bgaged in various lines—from Watchmakers, Overall Manufacturers, Furniture Dealers, 


ection of | LYypewriter Sales Managers, Railway Supply Manufacturers, Novelty Manufacturers, 
rominent Hotelmen, Landmen and others. 


oyers. The Santa Fe Employes’ Magazine has shown its power as a result producer. And it 
icago can repeat the process whenever put to the test. 
pee es 2 
The market of the Great Southwest is open to you through our pages, and further 
D information is yours for the asking. 
R. expe: 
int chief 


SANTA FE EMPLOYES’ MAGAZINE 


“The Greatest Railroadmen’s Publication Ever Issued’’ 
Railway Exchange Chicago, Ill. 


nt of a 
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ial Club. 
¢ World, Chicago 
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BIND THEM UP 


vee want to keep your back issues of THE TRAFFIC WORLD, let us bind then 
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Per Year, tariff section included, 4 volumes, $5.00 
6 “ “ 4 omitted, 2 “6 2.50 
We pay NO Transportation Charges. 


THE TRAFFIC SERVICE BUREAU 
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Directory of Transfer Agents, Freight Forwarders, 
prerchemssaien,.. <4 Custom House sc | SAD etc. 


CARLOAD RATES. Less Carload Shipment 


WAKEM & ee ee ° Operating sine warchousss, bonded and fese. Pegler om 
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SUFFALO, N, Y. SOUTHWEST TRANS- 
BUFFALO STORAGE & CARTING FER & STORAGE CO. gett marie Ion wt 
CO., 360- Seneca St. “Unsurpassed 
pee Patt pein HER en trans- OKLAHOMA CITY, South Broadway.” Baggage and {rug fra 


ferring and forwarding goods. Tele- OKLA. , leads our epectalty, Motablisned 19 


phone Ne. 633. 
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TRANS-CONTINENTAL FREIGHT co.| Situation Wanted 


208 Se. Osaerborn Street, Chicago 
29 Brosdway, New York 


Young man wants position as Assistant Traffic 


Manager industrial concern. For past 8 months 
GENERAL FREIGHT FORWARDERS 


Traffic Manager large manufacturing corpora- 


HOUSEHOLD GOODS; MACHINERY and other | tion and Acting Traffic Manager since Nov. 


commodities forwarded to and from the PACIFIC 1910. 
OOAST and intermediate points at reduced rates. 


Previous to that, in General Freight 


Special reductions are offered on MERCHANDISE department important Trunk line. 8. A. 46 


of all descriptions and MACHINERY via Pacific Coast The Traffic World, Chicago. 
to a Islands, China, Japan and all Oriental 


points 
Write us for particulars. 


lso Australia and New Zealand. 


POSITION WANTED 


Young man with ten years’ railroad and 


ARTHUR B. HAYES 


ATTORNEY-AT-LAW 


industrial experience, desires position as 


Traffic Manager. Familiar‘with every phase 


WESTORY BUILDING WASHINGTON, D.C. 


of industrial freight matters and, thoroughly Former member of the Department of Justice as 
qualified to handle them by modern methods. RR Se Ne Nee 


Now Assistant Traffic Manager of large 


manufacturing company. 


F. 96-The Traffic World Chicago 


interstate Commerce Litigation 
a Speciality 


LEADING COMMERCIAL AND TRAFFIC ORGANIZATIONS TRAFFIC CLUBS 


The National industrial Traffic League. 
Object—The object of this league is 
to interchange ideas concerning trafic 
matters, to co-operate with the Inter- 
state Commerce Commission, state rail- 
road commissions and transportation 
companies im promoting and securing 
better understanding by the public and 
the state and national governments of 
the needs of the traffic world; to secure 
proper legislation where deemed neces- 
sary, and the modification of present 
laws where considered harmful to the 
free interchange of commerce; with the 
view to advance fair dealing and to 
promote, conserve and protect the com- 
mercial and transportation interests. 
Membership—Those eligible as mem- 


bers are traffic directors, managers, 
coramissioners or other officials in 
charge of traffic of industrial or com- 
mercial organizations and traffic officers 
of ee tiene shipping concerns in 
the United States. 
Officers 
J. M Belleville, President, 
eee 
zx ¢. Vice-President, 
etree ees oes of 
bas Wisconsin Paper Co. 
39 Jackson Bivd., i ME, 
ILLINOIS. 


pane Son anufacturers’ Association 
= Pres., Waukegan. 


or wes mane Or and vomen S +5 oe eortation Clone 300. Baaand Tyene- 
on Mgr., Carl K. Landes, Secy : 
American Trust Bi plas. age mi. The Chicago Transportation Association. 
Sterling J, Angell, Pres.; L. H. Mann, Beey. 
Manufacturers’ and Shippers’ 7 Traine Club of New York. E. a. War- 
Association, Pres.; C. A. Swope, com. 
In charge of traffic of industries located The rate Club of Chicago k P. 
at Sterling and Rock Falls, Ill. Eyman, Pres.; Guy 8. McCabe, 


The Traffic Ciub of i ja FLA 
Bedford, Cc. LAP 


; 


Pres.; A. F. Versen, 
The irate Club of Pittebu n FA 
Ogden, Pres ’ e 
MINNESOTA. The Transportation Club of 1 
Northern Pine Manufacturers’ Associa- 2 ndianapolie. 
tion. H. S. Childs, Secy., Minneapolis. 30°" lL. Ketcham, Pres; L. E. Stone, 


bd i rate Club of New cogiand, Boston. 
MISSOURI. if" rs 
Business Men's Pr. WwW. Coyle, The Transportation ¢, * *, Cincinnati. 
Commerce Bldg., Cc. Cc 


, 614 hr 
Comers 614 Bank of The Transportation tiup ‘of Couiewine. 
eas Ciub. H. G. Krake, Comm’r, a eee eee Pred i 

St. Joseph. 


Secy. 
The Tran tion Club of Toledo. Thos. 
Kansas City Transportation Bureau of Conlon, Pres.; G. a Secy. 
the Commercial Club. H. G. Wilson, The Traffic Club of St. Paul. J. R. 


Jones, 
"r, 1095-6-7 Board of Trade Pres.; A. L. Bowker, 
Bidg., Kansas City. The Traffic Club of Newark. a 
Jump, Pres.; Robert BE. McH er ee 
The Traffic Club of Seattle. Parker, 
Pres. ; R. Hanlon, 3 
NEW YORK The nee rtation Club of Getre 
Albany Chamber of Commerce. Wm. B. Walter G. Norvell, Pres.; wine, 
Jones, Secy., 9) State St., Albany. 


Secy. 
The Rallroad Club of Kansas City, Me. 
og L. Marens, Claude 


Secy. 
The Traffic Ciub of St. Louwls. A. Hilton, 
Secy.-Treas. 


¢, Becy. 
TENNESSEE. The “Transportation one Trat™fle P ne 
The Memphis Freight Bureau. F. irmingham, a Sevier, 
fleet, Poeclaent. L. R. Donelson, Vice- Oo. F. Wedd, Secy. 
President: James S&S. Davant, Commis- The Traffic Club of Minneapolis. _¥: 8. 
sioner, Memphis, Tena. Pool, Pres.; F. B. Rowl 
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American Electrical Cases—Completely Covering 35 Years, with Annota- 

tions and Cross-references—9 volumes..............0.0ceseveeecece: 54 


Frost on Federal Corporation Tax Law—Just off the Press. 
Street Railway Reports—Gives the Decisions in the Federal Courts and 

the Courts of Last Resort of All of the States, from April 1, 1903, to 

Ce ic. pln hoe En cian Lees hh Che ahs 6 pe eho atl 64As ees ob uae 15 .00 
The above, continued, two volumes per year. Per volume............. 5 .00 
Railroad Administration—With Numerous Charts and Folders; Morris. 2.15 
American Railway Transportation—A Hand-book of Information Upon 

All Phases of Railroading; Johnson.................0.ececeeeeeces 1 .60 
The American Transportation Question—Rates, Service, Financial Re- 

turn, Valuation, Efficiency, Discrimination and Other Phases Anal- 


yzed; MR es bin back cadet obi aks + ceed vn VE St 0 <nOMERARKS Ce ces 1 60 
American Commercial Law Series—The Business Man’s Adviser and 
ee Se ONE IIE ogc vw c on co sn tnesnsewbadebagcesd ous 12 .00 


If you don t see what you want or if you wish more detailed information write us 


THE TRAFFIC SERVICE BUREAU, CHICAGO 





